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SELECT DECISIONS 


OF THE 


DISTRICT COURT OF RANGOON. 





Tue 22np January 1859. 


T. P. Sparks, Esqr. Judicial Deputy Commissioner. 
Regular Suit No. 20 of 1858. 
Ahee Oung Shoke, $vs.{__ E.. D. Elias, 
For Rs. 18,883 /5/4, due on a partnership account. 


Date of institution, 13th December 1858. 
Mr. G. J. Curran for Plaintiff. 

Mr. T. Newton for Defendant. 

Piainr. Plaintiff declares that he, Engchong, and defen- 
dant, purchased the arrack farm from the Government, for 
the current year, for 1,13,000 Rs., to be paid in four quar- 
terly instalments, which instalments the three partners a- 
greed to pay in equal proportions as they fell due. They 
did so pay the first instalment of 28,250 Rs., but defendant 
| failed to pay his share of the second and third instalments, 
and these were paid by plaintiff and Engchong, to save the 
license from being confiscated. Plaintiff as manager of the 
firm sues to recover from defendant his contribution to these 
two instalments, amounting to Rs. 18,883/5/4. 

' Answer.—Defendant pleads in bar, that as the partnership 
was for one year, none of the partners can sue the other un- 
til the expiration of the perind for which the partnership was 
to last. 

’ On the merits, defendant denies that he had more than a 
three-tenth share in the partnership, or that there was any 
agreement among the partners to pay the instalments as they 
fell due, and contends that plaintiff as manager of the firm 
was bound to pay them out of the profits. 

Rowine on THE pLea IN BAR.—The Court finds the law 
as applicable to the present case,thus explained by Addison 
in his Treatise on Contracts, (1856.) No action “ is main- 
‘‘ tainable to recover from one or more of several continuing 
‘‘ partners in trade contribution towards the losses and ex- 
“ penses of the copartnership, when there is a joint fund, the 
“common property of the copartnership, out of which the 
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One partner 
cannot sue ano- 


. ther partner for 


contribution to 
losses or expens 
es nor for disclo- 
sure and settle» 
ment of account, 
during the cone 
tinuance of the 
partnership. 


But when part- 
ners make an 
agreement tocone 
tribute each a 
certain amount to 
the capital, any 
partner neglect. 
ing to pay hig 
share may be 
sued for it by the 
rest. 


When the a- 
grecment of part- 
nership is mere- 
ly an oral agree- 
ment itis not ne- 
cessary that the 
agreement to 
contribute;capital 
should be in 
writing. 


[2] 


« losses and expenses of the business ought primarily to be 
“paid. The Courts of Common Law have thought fit to 
“ profess themselves utterly unable to investigate partnership 
“accounts, to examine the profits and losses of trade, and 
‘ascertain whether there is, or is not, a sufficient balance 
‘‘in hand to satisfy and discharge outstanding debts and lia- 
“ bilities, and therefore, whenever the right of contribution 
«‘ depends upon the state of partnership accounts and deal- 
‘“‘ings and the existence of a balance in hand, the claimant 
‘‘has no remedy in any court of common law, but must re- 
“‘ surt to a court of equity for relief.” 

It is laid down in another part of the same book that 
“< every bill in chancery filed by one partner against another, 
‘“‘ praying for an account, must at the same time pray fora 
“‘ dissolution of partnership and a settlement of the accounts 
“after all the trading transactions have been wound up, 
“and the joint affairs of the concern brought to a close.” 

This Court cannot therefore enter into the state of the 
partnership accounts under this action in its present form, 
either as a Court of Law or a Court of Equity. 

There is however one point in the case to which, the 


Court, by strictly confining its enquiry, can afford relief to. 


plaintiff should he prove to be entitled to it. ; 
‘“‘ Covenants and agreements,” says the authority already 
cited, ‘‘ between partners, to contribute capital or labor to 


‘‘ the joint stock of the copartnership, entered into by them. 


‘‘in their own names, with each other, create, consequently, 
“a binding obligation upon such partners. And as regards 
“‘ simple contracts inter partes between partners in their own 
‘“‘ names individually, for the formation of a joint stock, and 
“a contribution by each of them of a certain amount of 
‘capital to be paid to the bankers of the copartnership, or 
‘to one of such partners as a trustee for all the rest, any 
one of the partners neglecting to pay his share, or propor- 
“tion of the agreed capital may be sued by all the rest ; as 
‘¢ the contract is, in like manner, with all the rest, excluding 
“ himself—he being, in contemplation of law, several from 
“them all, in respect of his share of the joint contribution, 
“and they all joint against him.” 

Issues.—Plaintiff has pleaded that defendant did make 
such a special agreement to contribute a certain fixed pro- 
portion of each instalment as it fell due, and this defendant 
has denied. . 

On this point the Court declares the following Issue of Fact. 

1st. Whether defendant made any special and distinct a-. 
greement with plaintiff promising to contribute a certain fixed 


sum as his proportion of the quarterly instalments, on the. 


said instalments falling due, and if so, how much? 


~ eee eee 
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On this issue the case went to trial. 
Evipence.—Plaintiff has named six witnesses, viz : 
1. Kee Ang. 
2. Ahee Oungshoke, (plaintiff. ) 
8. Quan Eng. 
4. Khooeng Shway. 
5. Soorabjee Eduljee. 
6. Meerwanjee. 
Of these, Nos. 1, 2, 3 and 5, were examined; No. 6 the 
plaintiff declined to call, and the examination of No. 4 was 
not completed, owing to his ignorance of Burmese and the 


‘impossibility of procuring a competent Chinese interpreter. 


Defendant named three witnesses, viz: 
1. E. D. Elias, (defendant.) 
2. Soorabjee Eduljee. 
3. Basamjee Cowasjee. 
All of whom were examined. 
Jupement.—F rom the evidence the Court is satisfied that 


-defendant had a third share in the partnership, and that he 
‘did, in common with the other partners, make a special and 


‘distinct agreement to pay his share of the quarterly instal- 
wments as they fell due. 

All of the witnesses for plaintiff, including the witness 
Soorabjee called by defendant, also coincide in this, and the 
only evidence against it is that of defendant himself, which is 
not only in some respects inconsistent with his own answer, 
as, for instance, where he denies that plaintiff was ever elect- 
ed manager of the firm, though, in the answer, he admits dis- 


‘tinctly that he was,) but improbable in itself as regards the 


explanation he attempts of the reason why the other parties, 
.who he alleges were joint partners in the firm, had not their 


ynames entered in the license. It cannot for a moment be 


admitted to counterbalance the weight of testimony on the 
other side. 
_ After the evidence was completed, defendant’s pleader 
urged, that as the evidence only went to shew that there was 
an oral agreement, this could not be taken to be a special and 
distinct agreement within the meaning of the issue declared. 

The Court cannot allow this objection. Had any part of 
the partnership agreement been reduced to writing, this 
might have been a sound and valid objection, but as the en- 
tire transaction from first to last was exclusively a verbal 
‘one, 1 consider it open to the parties to prove by parol evi- 
‘dence all or every part of the agreement,—any English law 
of partnership notwithstanding. _ 

Decrer—For plaintiff Rs. 18,883/5/4, with costs. 
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Tue 5TH Marcu, 1859. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 21 of 1859. 
Hamet $vs.<{ Todd Findlay & Co. | 
For Rupees 5,487/15/9, house rent with interest, 


Date of institution, 14th February, 1859. 
Mr. D. Macleod for Plaintiff, 
Mr. G. J. Curran for Defendant, 
Held that evi- 


teste Ge. Puaint.—Plaintiff sues for 4,250 Rupees, being rent of 


Re aun his house for 3 months, viz: June, July and August 1857, 


edthecorrectnessat 170 Rs. per mensem, and from Ist September 1857 to 


Seen to him, 31st January 1859, at 220 Rs. a month—with interest upon 
docs not bar ting the said rent at 3 per cent. per mensem, 


the ewecounor ANSWER.—Defendants admit having occupied the house 
relieve | plaintif! for the period and at the rent set forth in the plaint, but 
from the burthen . : 

of proving the claim a set-off of Rs. 3,643 /9 upon an account filed, being 
. Correct, the amount of interest due to them on a mortgage bond of 
Onalease part- the premises they occupy, for 4000 Rs., and of advances 


ly written and made to plaintiff and on his behalf, and of goods supplied to 
partly oral, In aa aes ‘ i 
Lael alowed on him ; defendants deny all liability for interest, and admit he» 


der the written ing indebted to plaintiff Rs. 606/7 only. 


conditions of the 


Jease, disallowed Ryepty.—Plaintiff admits the mortgage, but pleads that b 
g P y 
under the oral . : * 
conditions. the terms of the mortgage bond the interest is not payable till 
Interest being the Ist March 1859. Admits certain items in the account 
glowedescror amounting to Rs. 457/8, and disputes all the rest. The 
at the rate agree’ charges made in the account, for alterations repairs and addi- 
ties, the rate of tions to the premises occupied by defendants, were made with+ 
See debs the out plaintiff's authority or sanction, and therefore plaintiff is 
sublets sdsy the NOt answerable for them. One item of Rs. 212/12 for tiles is 
Court, in the a entered in the account on the 26th January 1858, although 


greement as tothey were delivered to plaintiff in February or March 1857, 

até as sliowed previous to the commencement of the account filed by de- 

wo defendants. fendants, which begins on the 12th March 1857, and this 
item was included in the settlement of accounts between 
plaintiff and defendants, when a balance was struck against 
plaintiff of 10,000 Rs., for which amount he mortgaged his 
house and godowns to defendants on the 5th March 1857. 

Issues.—The Court declares the following issues: 


1. Whether the several items in defendants’ account dis- 
.puted by plaintiff were disbursed by defendants on plaintiff’s 
account and by plaintiti’s order. 

2. Whether the price of the tiles, Rs, 212/12, was inclu- 
fed in the settlement of accounts between the parties, prior 
to the 5th March 1857, and when were the tiles delivered. 
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3. Whether there was any agreement by the parties which 
set aside the clause of the mortgage bond relative to the pay-" 
ment of interest, and made it payable monthly, instead of on 
the Ist March 1859. 

Jvuogment.—Evidence has been taken on these issues, 
‘and defendants have entirely failed to prove either the first 
or third issue. 

On the 2nd issue plaintiff has filed the boat notes, which 
prove that the tiles were delivered to him on the 26th Feb- 
tuary 1857, prior to the settlement of accounts between the 
parties and the striking of the balance of 10,000 Rs. for 
which plaintiff mortgaged his real property to defendants. 
‘Defendants have failed to shew why these tiles were not en- 
tered in the accqunt until the 26th January 1858, eleven 
months after they were delivered, and the Court considers 
that they must be held to have been included ia the settle- 
Went of the accounts prior to the commencement of the ac- 
count now filed by defendants, and therefore defendants can- 
not now recover for them. 

The evidence of Mr. Barlas, the manager at present of 
the defendants’ firm, is to the effect that plaintiff verbally 
acknowledged to him the correctness of the account, but the 
Court cannot allow the statement of the party preparing an 
account, that the party to whom it is presented verbally ac- 
knowledges its correctness, as sufficient to bar such party 
from subsequently contesting its correctness and throwing 
on the party drawing it up the burthen of proof of the seve- 
ral items of which it is composed. 

"As regards the interest, defendants charge plaintiff with 
interest on the mortgage at 2 per cent. per mensem, and 
though by the terms of the mortgage bond the interest was 
‘not claimable when the suit was instituted, it is now, and 
may therefore be included in the adjustment of the accounts 
beween the parties. 

’ Defendants deny plaintiff’s right to charge interest on the 
arrears of rent at all. The Court finds from the evidence do- 
cumentary and oral, that a lease of part of the premises, 
mortgaged to defendants, was executed by them on the 2nd 
‘March 1857, for two years at a monthly rent of 170 Rs. 
In September 1857, plaintiff gave up a room he occupied in 
the said premises, and for this defendants agreed verbally 
to pay an addition of 50 Rs. a month, raising the rent to 
220 Rs. By a clause in the mortgage bond, plaintiff is en- 
titled at any time to pay any sum, not less than 100 Rs., to- 
wards the liquidation of 4000 Rs. which he is bound to pay 
defendants by the Ist March 1839. 

The Court considers therefore that it is only equitable to 
allow plaintiff the same rate of interest on the defendant’s 
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debt to him, as they charge him for his debt to them, subject 
always to the provisions of the law regarding interest, which 
restricts its award to debts or sums payable by virtue of some 
written instrument, at a certain time. Interest therefore can 
only be allowed plaintiff on the 170 Rs. according to the 
writiten lease, and not on the 50 Rs. for which there was 
only a verbal agreement. 

The accounts then will stand thus; 

Due to plaintiff, 

House rent from June to August 1857, Rs. As. P. 
8 months at 170 Rs amonth, .......... 510 0 90 

House rent from September 1857, 
to January 1859 17 months, at 220 Rs. .. 3740 0 0 

Interest on 170 Rs. for 19 months, 


at 2 per cent, permensem, .........-.... 645 3 4 
Deduct as follows, Rs. As. P. Total, 4895 3 4 


Items allowed by plaintiff, 457 8 0 

Interest on 4000 Rs. from 

March 1857 to Jany. 1859, 

23 months, at 2 per cent, 1,840 0 0O 2297 8 0 


Balance due to plaintiff Rs...2597 11 4 


- Decree.—For plaintiff Rs. 2597-11-4 with costs on that 
sum. Decree to bear interest at 12 per cent from this date 
to satisfaction. 





The 5th December 1859. 

Revisep Jupement.—Defendant having failed to appear, 
though Notice has been duly served on him to shew cause 
why the Court should not review its former Judgment pass- 
on the 5th March 1859, the application is proceeded with 
exparte. 

From exhibit H. filed by defendants, it appears that plain- 
tiff received 100 Rs. from defendants on the 16th September 
1857 on account of house rent, for which credit has not 
been allowed to them in the former judgment. 

The former Decree must therefore be reduced 100 Rs. 

Revisep Decree.—For plaintiff Rs. 2497-11-4, with costs 
on that sum. Decree to bear interest at 12 per cent from 
the 5th March 1859 to satisfaction. 
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- oat an Tae l5ra Juxx 1859. 


- + T. P, Spargs, Esq. Judicial Deputy Commissioner, 
oe Regular Suit No. 110 of 1859. 

: :: Soorabjee Eduljee, $vs.4 Moung Tsee, 

‘For 4919 Rs. damages for breach of contract. 


- Date of institution, 26th May 1859. 


Mr. W. G. Campion for Plaintiff. 
Moung Enga for Defendant. 

: Puaner. Plaintiff sues on abond filed by him, purporting 5 9 case of 
to be executed by defendant on the 15th February 1859, conflicting vest: 
binding the latter to deliver to plaintiff within 2 months 130 execution of 8 
tons of sawn square teak timber, at the rate of 41 Rs. per acechof thee 
ton; and in the event of failure to fulfil the contract, de- “11% Wea the 
fendant further binds himself to pay plaintiff one thousand srestett Weight 
Rupees by way of damages ; defendant further acknowledges: 

> to have received from plaintiff an advance of 3,919 Rs. on 
account of the contract. 


* Plaintiff declares that defendant has entirely failed to ful- 

a any part of the contract, whereby plaintiff has sustained 

an actual loss of considerably more than 1000 Rs. ; he there- 

. fore sues for 3,919 Rs. amount advanced, and 1000 Rs. 
‘ damages ; total 4, 919 Rs. 


Answer.—Defendant admits having executed the bond 

: frled by plaintiff, but pleads that when he signed it he did 

not know that it contained any thing more than an acknow- 

ledgment of the balance found due to plaintiff on a settle- 

ment of the accounts between them, and that it was never 

' explained to him that it bound him to deliver the timber at 

41 Rs. per ton, or to pay any penalty if he failed to deliver 
it in 2 months. 


‘ ‘That the bond filed by plaintiff, exhibit A. was signed by : 
i defendant on the 3rd_ waning of Tagoo 1221—20th April 
1859. not the 15th February as falsely entered on the bond, 
b and defendant promised to deliver the timber at 42 Rs. per 
‘ton, not 41 Rs. as stated in the bond. 
. Defendant further pleads, that he executed the agreement, 
i “exhibit A. on the same day as plaintiff gave him exhibit B. 
a promise on plaintiff’s part to accept timber of the best 
Fe quality from defendant within 15 or 30 days, and also exhi- 
bit C. a receipt for timber to the value of 220 Rs. which 
al defendant had delivered to plaintiff, and which plaintiff re- 
tg fused to give defendant credit for in settling their accounts 
: and adjusting the balance of 3,919 Rs. found due by defen- 
dant, as he said it would confuse the accounts. Both these 
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[8] 
exhibits B. and C. bear date the 20th Aptil 1859, there fore 
exhibit A. ought to bear date 20th April also. : 

That in May last, defendant tendered to plaintiff timber 
of good quality to the full value of the 3,919 Rs. but plain< 
tiff refused to take it unless defendant would allow in the 
measurements 15 inches to count as 12, to which defendant 
tefused to consent. 

Repty.—Plaintiff acknowledges having given to defen- 
dants exhibits B. and C. Exhibit B. was given to defen- 
dant about 2 months after exhibit A. liad been executed by 
defendant, and after defendant had failed to complete his 
contract and the time thereof had expired. At defendait’s 
entreaty plaintiff extended the contract for another 30 days 
and gave defendant exhibit B. as a written promise to that 
effect. 

Plaintiff further pleads that exhibit C. is a receipt for tims 
ber delivered on a separate account, for which defendant 
should bring a cross suit. 

The timber which defendant tendered in May was all re- 
fuse timber and not one good log among it. 

Issues.-—The Court considering plaintiff’s plea in answer 
to the set off of 220 Rs. to be no defence at all thereto, did 
not put it in issue. 

The Issues declared are as follows : 

1. Was the agreement exhibit A. fully explained to de- 
fendant before he signed it. 


2, Did defendant sign exhibit A. on the 15th February or 


20th April 1859. 

3. When and on what account did plaintiff execute the 
agreement exhibit B. 

4, Was the timber which defendant tendered to plaintiff 
in May, of good or bad quality. 

5. Did plaintiff refuse to accept it because defendant 
would not agree to allow plaintiff to take 15 inch scantling 
as 12 inch scantling. 

6. What amount of loss has plaintiff sustained by defend- 
ant’s breach of contract. 

7. What was the market value of good square timber on 
the 20th May 1859. 

_Evipence.—On these Issues plaintiff calls the following 
witnesses: 
. Aga Mohomed Ismael, 
Hashim, : 

. Nga Tsoh, 

. Dawood Khan, 

. William Robinson, 
. Ismaeljee Doo. 


QO wwe 
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Defendant's witnesses ure, 
1, Nga Shway Hmyeen, 
2. Nga Than, 
.8. John Christopher, 
4. Nga Po Too, 
5. Nga Ta Tay, 
All these are examined. 


Plaintiff’s first witness was the writer of the bond, exhibit 
A., and witnesses Nos. 2 and 3 the attesting witnesses 
thereto ; these all declare that the bond was signed on the 
15th February 1859, and fully explained to defendant by 
the witness No. | before defendant executed it, and that 
exhibit B. was not given by plaintiff to defendant until two 
months afterwards, when defendant had failed to fulfil his 
contract. 


Witness No. 4 shews that he had contracted to pay plain- 
tiff 55 Rs. per ton, for 1000 tons of timber to be delivered 
by the 30th May. Plaintiff has failed to deliver about 400 
tons which witness now will not accept. 


Witnesses No. 5 and 6 prove that the timber tendered in 

May to plaintiff by defendant, was not properly squared and 
was of inferior quality. 
* On behalf of defendant, his witnesses No. 1 and 2 declare 
that they were present when he executed exhibit A., and 
when plaintiff gave defendant exhibit B.; both of these events 
happened on the same day about two months ago, and that 
exhibit A. was never explained to defendant. 

Witness No. 3 gives a strange and confused account of 
what he witnessed in plaintiff’s yard about two months 
ago, when plaintiff showed him some Burmese receipts and 
defendant signed some English document ; what was the nae 
ture of the receipts or the document, witness does not 
know. 

Witnesses No. 4 and 5, who are called to prove that the 
timber tendered in May by defendant was of good quality 
and properly squared, prove the very reverse, viz: that the 
logs had part of the slabs left on at the angles, and there- 

_ fore could not have been properly squared at all. 

There would not have been the slightest difficulty about 
the case, and I should have committed the defendant’s wit. 
nesses Nos. | and 2 for perjury had it not been for two paints. 

Above the signature of the defendant to exhibit A. 
which is written in English, defendant has written, in Bur- 
mese, words very curiously and clumsily expressed, but 
which appear to mean this, ‘ 1221 4th waning of Tan, Soo- 
rabjee has given Moung Tsee one month to deliver timber, 
balance Rupees 3919’. 


B 
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Plaintiff’s witnesses. Nos. £ and 2 say they know nothing 
about this entry ; No. 3 says fe saw defendant write it at 
the time he signed his name, but cannot read Burmese pro- 
perly and so did not notice whet # was. 

There is no such month i the Burmese calendar as 
“Tan,” but the first syllable ef «Tagno’’ is occasionally 
written “Tas,” the ‘n’ being silent. The 4th waning of 
Tagoo corresponds with the 2Ist April. Defendant states 
he mistook the date, and wrete 4th waning for 3rd waning, 
the latter being the 20th April, the date of exhibit B. 

This to a certain extent appears to be cosroborated by 
the witness Christopher, Record keeper of the Court, and 
who, the Court believes, would state truthfully what he saw 
and heard, to the best of his belief—still | am of opinion 
that, however doubtful and suspicious this circumstance 
may be, it ought not to be allowed to overthrow the direct 
and positive testimony of the attesting witnesses to a bend, 
for as Macpherson says, “it is held that the attesting wit- 
nesses have been chosen by the parties as persons on whose 
testimony they rely.” 

Looking moreover to the generat probabilities of the case, 
there is n+ satisfactory explanation given, though specially 
asked for by the Court, why immediately after defendant 
had bound himself to deliver the timber tn two months, 
plaintiff should have given defendant a written promise to 
accept delivery thereof within 15 or 30 days. 

On the other hand plaintiff’s explanation of the transac- 
tion is simple and natural, viz: that after defendant’s time 
for the fulfilment of the contract had expired, plaintiff was 
going to institute legal proceedings against defendant, where- 
upon defendant entreated him to allow him a Kittle more 
time, and he would resaw his timber which plaintiff had pre- 
viously rejected as bad, and that plaintiff agreed to this, and 
gave defendant a written promise to accept good timber in 
15 or 30 days from that date. 

The wording of the two agreements also supports this 
view. In exhibit A. defendant agrees to deliver “sawn 
square teak timber.” In exhibit B. plaintiff agrees to re- 
ceive “sound and best quality and description of square 
timber.” As though in the interim defendant kad endea- 
voured to paln: off upon plaintiff tiinber of an inferior quali- 
ty. 
y It is clear from the evidenceof the witnesses on both sides 


that the timber tendered by defendant was not according. 


to defendant’s contract, and that plaintiff was fully justified 
in refusing to accept it. 

' It is also clear that plaintiff has suffered a much heavier. 

actual loss than the thousand Rupees he claims as damages. 
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134] 
Deducting then defendant’s set off of 220 Rs., plaintiff is 
entitled to a decree for the remainder of his claim. 
Decree.—For plaintiff 4,699 Rs., with costs. 
Decree to bear interest at 12 per cent. from this date to 





Peafization. 
Tue i7ru Juxe 1859. mente dese 
. ~— .€8 cxptinge 
T. P. Sraaxs, Exqr. Judicial Deputy Commissioner. abil 
Regular Suit No. 98 of 1859. sie ce. 


‘ 1. Seorabjee Eduljee, vere ui ees 
Sih , ! cick 
Jenajee, ¢ “ ; 2. Ibrahim Hashim Sooratee, that although o- 
. . ° + = Ver-stat-d, the 
for possesion of certain portions of ist Class Lot No, 7. rea! vaine of the 
aguare E. in the Town of Rangoon, value 2,700 Rs. within’ the jure 
pam ction =o ie 
5 fase gs Court. 
Date of institution, 20th May 1859. ae 
Plea of misjoin- 


Mr. D. Macleod for Plaintiff. ‘der of parties o- 
verruled, as from 


Messrs. Campion, and Newton for Defendants. tyeeenar Ge 


Pruawwr.—Plaintiff is the registered owner of a portion of cumstancesof the 
‘case, justice cap 


ast Class lot No. 7 in square E. measuring 100 feet by 28 Rot vo well be 
feet 9 inches, bounded on the east by a portion of the same partes it they 
fot belonging te the Ist defendant Soorabjee Eduljee, and fr, netoa te 


on the West by a portion of the same lot belonging to the ether. 
@nd defendant Ibrahim Hashim Sooratee. Plaintiff com- Where tand ts 


: : : hed 
plains that the 1st-defendant has encroached upon his, plain- by the wall ofa 
tiff’s, portion, 4 inches on the east side from north to ca adtotatee 
eouth, and 12 inches in one portion of about 5 feet, where Hnd.the owner of 


the avall of a well projects beyond the wall of ist defendant’s the proprietor of 
house, and also that the caves of Ist defendani’s house pro- cover of the tand 


80 encroached up- 


ject 2 feet over plaintiff’s land. Plaintiff prays for posses- on, he is not 
sion ef the land thus encroached on, laying his suit at oundtaprogon 
1500 Bs. as against this defendant. mine any te 


Plaintiff complains against the 2nd defendant Ibrahim house. 


Hashim Sooratee, that he has encroached upon plaintiii’’s The owner of 
the land is not 


portien ef the Lot on the opposite, or west side, by the wall pound to sue for 


af his house, 7 inches all along plaintiff’s portion from north fecqvery of the 


te south, and that the eaves of this defendant’s house pro- tive damages. 
ject 13 inches over plaintiff’s land; plaintiff prays for pos- Defendant found 


to have encroach- 


session of the land thus encroached upon and lays his suit edon the plain. 
. . if? 
as against this defendant at 1200 Rs. ae tas eee 


oe , 7 : Ine creached upon 
Plaiatiff files a plan showing the encroachments complain- crpached | upon 


ed of, and prays to be allowed to join the defendants in o:1e fendant has built 
upon it restored | 


suit, as in trying the case, the encroachment on one side by to piaintit 
ene defendant may be reduced, and a correspondiag in- costs how ap- | 
erease on the other side found on the encroachment of the Prvonet oe 


other defendant, the three defendants having divided one lation. 
lot amongst them. | 
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First Deve :pant’s answer IN Bak. 

That the suit is over valued, inasmuch as the whole 
of plaintiff’s portion of the lot, 100 feet by 28 ft. Qin., is 
only worth 2,700 Rs. the amount at which the suit is laid, 
whereas plaintiff only sues for a very small part of his por-~ 
tion, viz: from 4 inches to 2 feet in breadth by 100 feet in 
length. 

That there is a misjoinder of parties, defendants not 
being in any way partners, or connected with each other, 
and their defences being necessarily separate and distinct. 

That this being an action of ejectment should have been 
brought against the tenants in possession, not against the 
proprietor. 

First DEFENDANT'S ANSWER IN CHIEF. 

That he denics having encroached at all upon plaintiff’s 
land. 

That he denies that the wall of the well projects beyond 
the wall of the house. 

That he denies that the eaves of his house project over the 
plaintiff ’s land. 

That even if plaintiff proves all these encroachments, the 
injury sustained by him is very small, and his action should 

‘have been for damages, or at least in the alternative, either 
for the land itself or its value at the present market rate. 

That when about to build his house on this lot, he ap- 
plied to the Judge now presiding in this Court, who was at 
that time Deputy Commissioner of Rangoon, to have his 
(defendant’s) portion of the land measured, which was ac- 
gordingly done by the Government land surveyor Nga Tha 
Doon, in the presence of plaintiff and others, and the foun- 
dation of the house as it now stands was laid in the pres- 
ence of all these parties. 

SECOND DEFENDANT’S ANSWER IN BAR. 

Over valuation as pleaded by Ist defendant. 

ANSWER IN CHIEF. 

That he denies that he has trespassed on plaintiff’s land, 
and prays that a commissioner may be appointed to make 
a plan of the land in dispute and assess the value of the da- 
mages. 

Repty To THE PLEAS IN Bar. 

That plaintiff has not over valued the suit, as the land 
encroached upon, with the masonry and fixtures upon it, 
would amount to more then he has valued the suit at, 

Reety ro rue Answers in Cuter. 

That plaintiff was not present when the encroachment first 
took place. 

That if he had been, that would not legalize the unlawful 
act of defendants, 
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That the most stringent Local Rule in force is, that the 
registered owner is alone entitled to the soil in extent speci-. 
fied in his grant. 

Paras. 4, 5, & 6, of the answer being purely iepomaaies 
tive are expunged by the Court. 

“Rowine on tHe Puiesas 1n Bar.—The Court disposes of 
the pleas in bar as follows : 


Ist. The question of over valuation will be tried. 


Qnd. The plea of misjoinder of parties is overruled. Justice 
could not so well be done to all the parties if they were not 
all at once before the Court, for the reasons set forth in the 
plaint. 

8rd. The proprietor of the land, and not the tenant, is the 
proper party to sue for possession. 

The tenant holding under the proprietor, if the latter is 
dispossessed, the former must go too, but if adecree of 
ejectment were obtained against a tenant only, another suit 
would be required to oust the proprietor who is the register- 
ed owner. This plea is therefore also overruled. 

- The 4th plea in the first defendant’s answer in chief i is, 
in reality, a plea in bar. The Court overrules it also; 
there is no law which restricts the owner of land to sue a 
person who takes possession of it, for damages, or, alterna- 
tively, for the land or its value. It is of course competent 
to him to sue for the restoration of the land itself. The 
Court cannot but express its surprise that one of its certifi- 
cated pleaders should have put forth such pleas as the two 
last. 

’ The 5th plea cannot be true. I never as Deputy Com- 
missioner deputed the Government surveyor officially to 
measure off private divisions of lots among the purchasers 
thereof. The Government surveyor measured one entire 
lot, and made it over to the purchasers jointly ; any subse- 
quent sub-division of the lot was left to be made by the par- 
ties concerned. The Government surveyor may have been 
lent to the parties to assist them in so doing, but, in that 
case, no official recognition of the sub-division can be con- 


‘gtrued to have arisen from such act of grace. 


RereRENCE TO A COMMISSIONER.—The questions of en- 
croachment, and of valuation, appearing to the Court to be 
only capable of being settled by the report of a competent 
surveyor, accompanied by an exact and reliable plan, and 


* the defendants having objected to the plan filed by plaintiff, 


the Court deputes Moung Shway Hline, the Government 
surveyor, as a commissioner, to make an exact plan of the 
land jn dispute, in the presence of the parties, and to report 
upon the value of each alleged encroachment separately. 
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Commissroner’s Rerort.—The commissioner files his 
report, and an elaborate plan, marked exhibit C. 

Jupament.—F rom the plan and report filed by the com- 
missioner it appears, 

That the land encroached upon by Ist defendant Soorab- 
jee Eduljee, with the buildings upon it, is worth 895 Rs. 
That the land encroached upon by 2nd defendant Ibrahim 
Hashim Sooratee, with the buildings upon it, is werth 323 Re, 

The value of the two together is therefore more than 1000 
Rs.; the case is consequently within the eegnizanee of this 
Court, and no necessity arises for a non-suit. 

With regard to the question of encroachment, the plan 
shews, 

That Ist defendant Soorabjee Eduljee has encroached 
upon plaintiff’s land by a portion of the wall of his house, 
running along the east side of plaintiff’s land from north to 
south, varying in breadth from 24 inches to 84 inches, with 
a further projection of 8 inches along 54 feet of the wall, 
where the well is, and further that the eaves of Ist defen 
dant’s house project 2 feet over plaintiff ’s land. 

That 2nd defendant Ibrahim Hashim Sooratee, has en- 
croached upon plaintiff’s land, by a portion of the wall of 
his house running along the west side of plaintiff’s land, 
from north toward the south, 47 feet in length and 74 inches 
in breadth ; also by a portion of a wall running along the 
west side of plaintiff’s land, from south towards the north, 
21 feet 4 inches in length and 6 inches in breadth; also by 
a wooden fence joining these two walls; and further that the 
eaves of this defendant’s house project 14 feet over plaintiff’s 
jand. As these encroachments are made upon land of 
which plaintiff is registered owner, he is entitled to recover 
the land so encroached upon. 

Decree.—For plaintiff, against the Ist defendant Soorab- 
jee Eduljee, possession of a strip of land on the East side of 
plaintiff’s portion of Ist Class Lot No. 7 in square E, with 
a wall built thereon, varying in breadth from 24 to 84 in- 
ches with a further projection of 8 inches along 5} feet of 
the wall, where the well is. 

This defendant moreover to remove the 2 feet of the 
eaves of his house which project over plaintiff’s land. Ali 
as shewn in the plan filed, exhibit C. 

Plaintiff laid his suit against this defendant at 1,500 Rs, 
‘whereas the real value of the suit is found to be 895 Rs. 
Defendant will pay plaintiff costs for pleader on 900 Rs. 
only—and plaintiff will pay this defendant’s costs for plead- 
er on 600 Rs. the amount over valued. Ist defendant will 
Pay the rest of his own costs and half the rest of the plain- 
tiffs’. 
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‘For plaintiff, against the 2nd defendant Ibrahim Hashim 
Sooratee, possession of a strip of land on the west side of 
plaintiff’s portion of 1st class lot No. 7 in square E, with a 
wall built thereon, from north towards the south 47 feet in 
length and 7% inches in breadth, and from south towards the 
north 21 feet 4 inches in length and 6 inches in breadth, also 
a wooden fence joining the said two walls. This defendant 
moreover to remove the 14 feet of the eaves of his house 
which project over plaintiff’s land. All as shewn in the 
plan filed, exhibit C. 

Plaintiff laid his suit against this defendant at 1200 Rs. 
whereas the real value of the suit is found to be 323 Rs. 
Defendant will pay plaintiff’s costs for pleader on 325 Rs. 
only, and plaintiff will pay this defendant’s costs for pleader 
on 875 Rs. the amount over valued; 2nd defendant will pay 
the remainder of his own costs and half the remainder of 
the plaintiff ’s. 


The costs of the commission to be paid by the defendants 


in equal proportions pe tbe Mee Se ee aa 
fr- aé £bet tf vg i ae: a ei de at fee fas wt “ o ee ; 
; ee Coe ee 


Tue 41TH Jury 1859. Ee ee 
fendant build a 


T. P. Sparks, Esqr. Judicial Deputy Commissioner. _ boat in, partner, 


Regular Suit No. 161 of 1859. Say sions 

Cohen, $vs.2 McCarthy, remonstrances of 

For settlement of partnership accounts; suit laid at 10,899 fone “Hed, wai 
Rupees. bolic ino 
A olives ir and 

; : . msibility é& 

Date of institution 13th June 1859. defendant yet 

Mr. J. M. Doyle, for Plaintiff. Sy ciao ae 

Mr. D. Macleod, for Defendant. curred, or losses 


sustained, by bim 
This case was originally instituted in the Court of the on account of the 
Deputy Commissioner of Prome, on the Ist December 1856, er aintif? sends 


and was transferred to this Court by order of the Provincial withont “defen 
Cuurt on the 13th June 1859. Sad ate te eet 

Pvainr.—Plaintiff states that he and defendant agreed to caing: oes 
build a “vessel, Schooner rigged, for the purposes of trade on freement” the 


the Irrawaddy river,” each paying an equal share of the ex- Crgo Boat in 


tended for river 
penses. use, plaintiff is 


That afterwards the entire management of the concern ‘iste to defen. 
for the va- 

was thrown upon plaintiff’s hands, and from that time to Ine of defendant's 
the ultimate loss of the vessel, plaintiff has suffered to the " 


extent of 10,899 Rs. 
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Axswer.—That plaintiff and defendant agreed to build 
a cargo boat, sharing the expenses equally, but about the 
third month after the commencement, the brunt of the ex- 
penses devolved upon defendant. Defendant continued to 
pay carpenters and workmen employed on her, until she 
was launched, and afterward in fitting her bulwarks, &c. 
She was nearly completed, with the exception of fitting her 
pumps and some light iron work, when defendant was ta- 
ken ill with fever, and his life despaired of. On recovery 
he was ordered to India, and before he left Prome, defend- 
ant told plaintiff that he left a Mr. Laurie to manage all his 
affairs during his absence, and that he, defendant, did not 
wish that the vessel should be removed until after his return, 
which would be at the expiration of his leave for three 
months,—to all which the plaintiff agreed. 

That subsequently to this, in spite of Laurie’s protests, 
plaintiff removed the boat to Rangoon, Laurie being unable 
to prevent him from want of a power of attorney drawn 
up and executed with the requisite formalities. On defen- 
dant’s return, he only spent half a day in Rangoon on his 
way to Prome, but hearing from several persons that plain- 
tiff was making arrangeinents regarding the vessel, and 
never mentioning defendant’s name in connexion with her, 
detendant made plaintiff go with him to the registry office, 
and there warned the Collector of Customs not to register 
the vessel in plaintiff’s name alone. 

That on defendant’s return to Prome, he heard from his 
agent Laurie that plaintiff had removed the vessel by force, 
and believing that he, defendant, had spent more upon her 
than plantiff, and hearing moreover that plaintiff was doing 
what he liked with the vessel—defendant decided not to 
send plaintiff any more money. 

That subsequently, plaintiff sent the vessel to sea, manned 
with incompetent people, and she was fallen in with by the 
Diana Steamer which put her own Syrang into her to 
navigate her. 

That prior to the vessel’s being removed, defendant ex- 
pended more upon her than plaintiff. After her removal, 
as it was done without defendant’s consent, he does not con- 
sider himself responsible for any thing plaintiff may have ex- 
pended upon her. 

Issues.—Upon these pleadings the District Court of 
Prome declared the following issues : 

For Puaintirr to prove.—1. The exact sum expended 
by him for the construction of the boat previous to her leav- 
ing Prome. 
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-*&, "The dum expended by him on the boat from date of 
is leaving Prome to present time. 
-%. The amount of labor and time devoted by him per- 
“sonally to the construction and fitting up of the vessel. 
4. That the want of assistance on the part of the defen- 
dant led to the loss of the vessel. 
. 4, The actual loss entailed upon him by the loss of the 
vessel. 
-.-For Devenpant to prove—i. The exact sum expend- 
ed by bim on the construction of the boat. 
2. That the vessel was removed from Prome against his 
express wish and desire. 
3. That the boat was removed notwithstanding the: re- 
waonstrance of the defendant’s agent, Laurie. 
. & That plaintiff without consulting him employed the 
vessel as he liked. 
.§. That plaintiff manned the vessel with incompetent — 
persons, thereby exposing her to unnecessary risk. 
Evepence.—Qn these issues the parties call the following 
witnesses, on the 15th December 1856. 
For Plaintiff, 
i. Ibrahim Dubashee, 
2. Ko Toh, 
3. Moung Bya, 
4. Ko Noo, 
5. Ko Shway Do. 
For Defendant, 
1. Soorabjee, 
2. Laurie, 
3. Antram, 
4. Berrie, 
5. Reed, 
6. Syrang of the Diana, 
7. Cachatoor, 
' & Shway Doon, 
9. Aman, 7 
10. A Burman, name unknown, 
11. Another Burman, name unknown. 
On the 27th May 1857, defendant names two thore wit» 
nesses,. viz : 
12. Nicolson, 
13. Mackey. 


On the 27th July 1857, plaintiff names another witness. 
"6. RLS. Edwards 


Of these are examined, 
For plaintiff, No. 6. 
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For defendant, Nos. 1, 2, 12, 13 and another witness 
Quin, who does not appear to have been named.. 

On the 24th August 1857 after all these witnesses have 
been examined, defendant puts in a plea in bar to the effect 
’ "Phat previous to the institution of this suit plaintiff had 
declared himself an insolvent in Rangoon, and his estate 
had beerr vested in an assignee, and therefore plaintiff could 
not prosecute this action in his own name, and further that 
in plaintiff’s schedule defendant was entered as owing 
plaintiff 6,258 Rs. 15 as. instead of 10,899 Rs. claimed in 
the present action. 

Upon this plea the Court dismisses the suit on the 27th 
August 1857. 

This is reversed on appeal by the Provincial Court on 
‘the 24th December 1857, and the case ordered to be res- 
tored to the file, and retried upon its merits. 

Accordingly, on the 2nd June 1858, the Deputy Commis- 
sioner’s (‘ourt at Prome reopens the case and orders the tri- 
al to commence de novo upon the issues originally determin- 
ed, and directs the parties to file fresh exhibits and lists of 
Witnesses thereon. 

On the 9th. June 1858 plaintiff names as his wittionson: 
Cachatoor, 

. Ibrahim Dubashee, 

. Moung Bya, 

Mackey, 

Robinson, 

Godfree, 

Nicolson, : 

Elias Ezra, 

. Saleh Sayma, 

Record keeper of the Assistant Commissioner's 

Court at Rangoon. 

On the I1th June 1858 plaintiff names in addition, 

11. Godfree, 
12. Mc Namara, 
13. Hajee Syrang, 
14. Crisp, 
15. Master Attendant at Rangoon, 
16. Moolla Ibrahim, 
17. Johnson, 
_ 18. Nicolson, 
; <*> 19. Chisholm, 
20. Edwards, 
21. Ezekiel Aaron, 
22. McCarthy, (defendant. ) 


-_ 
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--~On the 9th July 1858 defendant names, 

1. Nicolson, 

2. Ngyee Thai. 

3. Antram, 

4. Reed, 

5. Berry, 

5. McCarthy, (defendant,) 
7. Laurie, 

8. Quin, 

9. Nga Wike, 

10. Ko Pay, 

1}, Oo Shway Dok, 
12. McCalder, 
13. Moung Pyouk, 
14. Cohen, (plaintiff.) 

Of these, have been examined at different times between 
the 28th June 1858 and the 13th June 1889, the date of the 
transfer of the case to this Court— 

For plaintiff, Nos. 1, 4, 5, 6, 7,8, 9, 10, 11, 14, 18, 20, 


For defendant, Nos. 1, 2, 3, 6, 7, 8, 14. 

Leaving still unexamined, 

For plaintiff, Nos. 2, 3, 12, 18, 15, 16, 17, 19, Ql. 

For defendant, Nos. 4, 5, 9, 10, 11, 12, 13. 

On taking up the case it appeared to this Court that it 
could not be satisfactorily disposed of on the original issues 
fixed by the District Courtof Prome. This Court therefore 
on the 27th June 1859 declared the following issues in su- 
persession of those determined on the 15th December 1857. 

Issues or ract.—1. The amount expended by each of the 
parties upon the construction of the cargo boat previous to 
her leaving Prome. 

2. The amount expended by plaintiff after the boat left 
Prome. 

- 3. Whetlier the boat was removed from Prome with the 
consent, or against the expressed wishes, of the defendant. 

4. What was the cause of the boat being finally lost. 

- 5. What was the actual value of the loss sustained by ei- 
ther party by the loss of the boat. 

- Issue or raw.—1. Whether plaintiff was justified in re- 
moving the boat from Prome without the consent. or against 
the will, of the defendant. 

2. Whether plaintiff was justified in sending the boat to 
sea without the consent of defendant. . 

The parties being asked by the Court whether they wish 
to have any more of their witnesses examined, at first state 
that they do, and subpeenas are ordered to issue according- 
ly, but on the Ist inst. they decline calling any more wit- 
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nesses and move the Court to pass judgment upon the rec« 
ord as it stands. 

Jupgmuent.—The Court having carefully gone through the 
voluminous Proceedings in this case, finds as follows upon 
the several issues: 

1. That there is no clear evidence upon the first issue one 
way or other, but it appears to the Court that defendant 
may be considered to have expended about 2,000 Rs. upon. 
the boat before he left Prome, whereas plaintiff has failéd 
to shew that he expended any thing. 

2. That there is no clear evidence upon the second issue. 
either, but it appears to the Court that plaintiff may be con- 
sidered to have expended about 2000 Rs. upon the boat 
after she was removed from Prome. This makes the whole 
of her cost amount to about 4000 Rs., and as the witness 
Nicolson, a ship-wright who repaired her at Rangoon, states 
that at the time he saw her, which was when she was finish 
ed and about to sail for Maulmain, he did not consider the 
boat was worth more than 3000 Rs., (the only evidence 
there is to her actual value throughout the proceedings), it 
seems probable that about 2000 Rs. each would represent 
the amount the parties actually expended on her. Both 
plaintiff and defendant charge the other with time and la- 
bor for personally superintending the. construction and fit+ 
ting out of the boat, but such a charge as this between parts 
ners is wholly inadmissible. 

3. That before defendant left Prome he told plaintiff nat 
to remove the boat until after his, defendant’s, return at the 
expiration of three months, to which plaintiff assented, and 
defendant told plaintiff that he had appointed Laurie his 
agent to look after his affairs in his absence, and on plain- 
tiff’s being about to remove the boat, Laurie remonstrated 
with plaintiff, and tried to prevent him by legal measures 
from so doing, but did not succeed owing to the power of. 
attorney he held from defendant not being a formal docu. 
ment, and therefore the Court could not act uponit. Als. 
though not expressly pleaded, plaintiff would appear to rely 
on the fact that defendant afterwards at Rangoon went with 
him to the Registry office to register the vessel in their joint. 
names, as a proof of defendant’s assent—at all events sub- 
sequently—to the removal of the vessel from Prome by plain- . 
tiff. The Court cannot look upon it in that light, as, from. | 
the explanation of defendant, it appears that plaintiff was 
acting in every way as though the boat was his own, and. 
therefore defendant was afraid he would register it in his own. 
name to the exclusion of defendant, and it was to guard a~ 
gainst this that defendant induced plaintiff to go with him - 
te the office and acknowledge before the. registrar of shipe. 
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pins that defendant had an equal share with himself in the 

It. is to be observed that defendant himself made no 
application to register the boat; he only entered a protest 
against plaintiffs ever registering it in his own name alone. 

4. That the reasons of the boat being lost were,—first, 
that she was not found and fitted for a sea voyage ; second, 
that she was commanded by an utterly ignorant and incom- 
petent syrang, who in fine weather overshot the mouth of 
. the Rangoon river, on his return from Maulmain, and actu- 
ally went on as far as the mouth of the Bassein river with- 
out having the least idea where he was; third, the failure 
of.plaintiff, after the boat arrived in the Bassein river in a 
disabled state, to send the necessary funds to prevent her 
from sinking, though repeatedly and urgently pressed to do © 
80 by the authorities at Bassein. 

-§. Having previously declared that, as near as could be 
ascertained, 2,000 Rs. had been expended by each party on 
_ the boat, that sum may be assumed as the amount of loss 
- gach sustained by the total loss of the boat. 

Ov THE Issug oF Law.—l. That plaintiff was not justifi- 
ed in removing the boat from Prome without the consent, 
or against the will, of defendant. Defendant had an equal 
share in the boat with the plaintiff, and an equal right to de- 
termine how she should be employed; and from the time 
plaintiff removed the boat without defendant’s consent she 
was at the-sole risk and responsibility of plaintiff. 

2. That even allowing that plaintiff was justified in remo- 
ving the boat to Rangoon, he most certainly was not justifi- 
ed in sending her to sea without the consent of defendant. 
By the written agreement of partnership, the parties agree 
to build “a cargo boat,” and although in the original plaint 
plaintiff alleges that they agreed to build “a schooner rig- 
ged vessel,” he immediately afterwards adds, “ for the pur- 
poses of trade on the Irrawaddy river.” 

It results therefore from the findings of the Court upon 
the second issues of law and fact, that plaintiff is not enti- 
tled to recover any thing from defendant either on account 
of his disbursements on the vessel after she left Prome, or 
on account of any loss he may have sustained by the total loss 
of the vessel, and that defendant is entitled to recover from - 
plaintiff 2000 Rs. the amount of his share of the value of 
the vessel lost by plaintiff’s illegal act. Although I find 
this sum due to defendant on ,a settlement of the accounts, 
I cannot, as the law now stands, decree in this suit pay- 
ment of that sum to him.* 

Decree.—Judgment for defendant. Plaintiff to pay all 
costs. 


* Nors.—tThis was before the introduction of the Civil Code. 
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Tue 6TH or Juty 1859. 


cots ae =. P. Sparxs, Ese. Judicial Deputy Commisssioner. 


ee ce ede, Regular suit No. 23 of 1859. ~ 
Sours of Bare Meer Ali Nuckee, $vs.4 Calogreedy. 


sequently that For Rupees 6,135/4, principal and interest on a promis- 
defendant who is 
sued on a promis- sary note. 


sory note made 


nk aor compale Date of institution 4th March 1859. 
there ie wot pre Mr. D. Macleod for plaintiff. 
Sie ia ee Mr. T. Newton for defendant. 


Courts want of a ; 
consideration as PLaint.—Plaintiff sues on a promissory note made by 
& defence to a0 defendant at Amerapoora, payable to bearer. 


aa Answer.—Defendant acknowledges the note, but pleads 


Dent iavaed that he made it under duress, being confined by order of the 


to produce all his king of Ava until such time as he signed the note. 
account books in 


which any entry . : . « . 
puich any enty ‘That the promissory note was without consideration, as it 


ing the note, and was made for the amount of bills drawn by defendant as 
thems hin 6. a agent for Birrell & Co. on the firm of Birrell & Co., which 


Ot neti ony bills were dishonored and the firm is insolvent. 


hin gr value, Repty.—Plaintiff denies the duress, but admits that 


rejenten plaintiff was compelled to make the note to escape from 
incire,note hav. Amerapoora, where he was detained at the suit of his credi- 
defendant solely tors, and further pleads that the defendant’s plea of no con- 
drawn by himSideration is not good against the present plaintiff, who is 
Shon weagert shot the original payee, but the holder for value. 

the seid frm Issues.—On these pleadings the Court declared the fol- 


been dishonored i i i 
been dishonored lowing issues 


claring iteif in. Issues or Fact.—1. Was the defendant compelled to 
the decedrat make the promissory note under duress. 
via 2. Was credit given to defendant expressly as agent of 
Birrell & Co., or personally to himself. 
3. Did defendant receive any consideration for the note, 
and what. 
4. Was the note transferred to plaintiff for valuable con- 
sideration. 
Issur or Law.—1. Is defendant liable on the promissory 
‘note personally, or is it only claimable from the estate of 
Birrell & Co. 
The parties call the following witnesses. 
For plaintiff. 
. Calogreedy, (defendant.) 
McCalder. 
. Camaratta. 
Manook. 
Ripley. 
Cochrane. 
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-4, Mirza Ali Akbar. 
8. Syed Abdool Hoossain. 
9, Mere Ali Nuckee, (plaintiff.) 
- For defendant. . 
1. Mere Ali Nuckee, (plaintiff.) 
2. Camaratta. 
8. Calogreedy, (defendant.) 
Of these are examined: ; 
For plaintiff, Nos. 1, 2, 7, 8, 9. 
% For defendant, Nos. 1, 3. 
i Plaintiff waives the examination of No. 3.; No. 4 is not to 
i be found; a commission is issued to Calcutta for the exami- 
aa 






nations of Nos. 5 and 6, but returned unexecuted ; as this is 
. Owing to the default of plaintiff, he is not allowed to delay 
x the case any further for their evidence. 


Defendant waives the examination of No. 2. 


_' Jupement.—The Court from the evidence before it finds 
upon the several issues as follows. 


1. That defendant did not make the note under actual 
duress, in the ordinary acceptation of the word, as he made 
it under compulsion of a Court of competent jurisdiction in 
the country in which he was at the time residing. It be- 
comes a question how far our Courts are bound by the judg- 
ments of the Courts of Burmah proper. [am of opinion that 
they are not in any way required to enforce the judgments 
of such Courts against British subjects, or compel execution 
ofthem in any way, within British Territories. It follows then 
that defendant having been forced against his will to make 
the note, he is no more bound to pay the debt now than he 
would have been had he never made such note. 

2&3. That the original debt for which the promissory note 
was given was contracted by defendant, not for himself or in 
his own name, but in his character of agent for Birrell & Co. 
‘and credit was given to him assuch only. This appears 
from the wording of the note in which defendant describes 
himself as “formerly agent for Birrell & Co.” He could 
‘not describe, himself, at the time he made the note, as 
‘agent for Birrell & Co.,” the firm being insolvent, and 
their estate vested in an assignee. The consideration for 
the note moreover is shewn to have been bills drawn by de- 
fendant upon Birrell & Co. which bills were dishonored, 
‘and it was proved by the power of attorney filed that defen- 
dant had full authority to grant drafts for the due prosecu- 
tion of the trade upon the firm of Birrell & Co. aforesaid at 
“Rangoon. 


- 4, That plaintiff has failed to prove that he gave any val- 
ue at all for the note. He states in his own evidence that 
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Plaintiff adver- 
tises that he has 
appointed an 
@gentto conduct 
the business of 
his firm durin 
his absence, an 
to sign for the 
firm by procura- 
tion, and plain- 
tiff delivers to bis 
said agent a list 
of the stock of the 
firm in which is 
included among 
other things a 
house. At the 
same time plain- 
tif gives his 
agent private in- 
structions not to 
sell the house. 
Held that a sale 
of the house by 
the agent to a 
third party would 
be binding on 
plaintiff provided 
such party were 
in ignorance 
of such private 
instructions. 
Plaintiff's agent 
writes to defen- 
dant before the 
sale, admitting 
that he had re- 
ceived express in- 
structions from 
plaintiff to sell 
the house to an- 
othér party on 
certain terms, 
and that he ie a- 
fraid his, the 
agent’s, accept. 
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he did give 1,950 Rs. for it, but he was ordered “ to produce 
“his account books in which the entry is made regarding 
“the note the subject of this suit, and all books in which the 
“ consideration given for the note ig set forth.” This he 
failed to do, and the Court cannot accept his unsupported 
verbal testimony in his own behalf as sufficient evidence on 
a point of so much importance. . 

An attempt is made in the evidence to shew that after 
defendant’s return to Rangoon he verbally acknowledged his 
personal liability on the note, and promised to pay it, but 
the Court places no reliance in evidence of this nature, and 
ponnaers it wholly insufficient of itself to render defendaat 
iable. 

On the issue of law the Court finds that defendant not ha- 
ving made the note voluntarily and as a free agent, but une 
der conpulsion, and without any consideration, as far as he 
was personally concerned, and plaintiff having failed to 
prove that it was transferred to him for value—plaintiff cane 
not recover upon it against defendant. 

‘Decrez.—Judgment for defendant, with costs. 





The 13th July 1859. 
T. P. Sparks, Esq. Judicial Deputy Commissioner. 


Regular suit No. 97 of 1859. 
Fowle, vs. Capt. Wade. 

For possession of a house in the staff lines, Cantonment 
of Rangoon, No. 253, value 4,500 Rs., and rent of the said 
house 1,440 Rs. 

Date of institution 30th May 1859. 
Mr. D. Macleod, for plaintiff. 
M. T. Newton, for defendant. 

Praint.—That plaintiff, who is the sole partner in the 
firm of E. Fowle & Co., left Rangoon for England in April 
1856, placing Mr. Cummins as his agent in charge of his bu- 
siness, but explicitly forbidding him to sell any of the hous- 
es belonging to plaintiff. In April 1857 Cummins sells the 
house in dispute to defendant. On plaintiff ’s return to 
Rangoon early in 1859, he finds for the first time, that the 
house has been sold, makes some enquiries as to the dispo- 
sal of the purchase money, can obtain no satisfactory infor- 
mation, repudiates the sale as the unauthorized act of his 
agent, and brings this suit to recover the house, and rent 
for the period the defendant has been in occupation. 

Answer.—That the house was purchased by defendant 
from Cummins, who had full authority from plaintiff to sell 
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'.-¢ Jespes.—On these pleadings the Court declared the fol- ance o¢ sene- 

Jowing as the sole issue arising. dante moe 
.. Issce vv ract.—Whether Cummins has been, at any time, bobindingen the 
authorized by plaintiff, as his agent, to sell the house to de- tit, nivertheless 





ei defsndant com- 
fendant. Piytes ae por, 
: iene Fucks ae. ae 
_,, Plaintiff names as his witnesses— ar | 

2 cient notice te 
1. nas Wade, (defendant,) defendant that 
the general pow- 

TAME 3 2. ordan, _ ers fe the agent 
ie 3. Cummins. meee eee _ 
: . . regards the sals 
. Defendant names as his witnesses— eS house, aed 
thatthe sale of 

: 1. Jordan, the heuer se 

i feudant by the 

2. Cummins, a agent on terms 

3. Fowle, (plaintiff,) altogether differ 

4 Craig a one 

. ’ erior to, 

which alone de- 

; 5. McArthur, fondant had 

. i thi warning th 
and both parties file a large number of exhibits. Sal ned de 
Of these witnesses are examined, clared himself 


For plaintiff, Nos. L and 3: 
For defendant, Nos. 2,3 and 5. 

The parties waive the examination of the remaining wit- 
nesses. 

Juvogment.—The arguments adduced by defendant’s plea- 

’ der to establish that the sale of the house was authorized by 
plaintiff are these : 

1. That on leaving Rangoon, plaintiff, by public adver- 
tisement in the Rangoon local newspaper, published that 
-he had appointed Cummins to sign for his firm by procura- 
tion during his absence, and this gave Cummins full power 
to do every act connected with plaintiff’s business, includ- 
‘ang selling any or all of his houses, the same as if it had been 

- done by plaintiff himself. 

2. That the power of attorney, and a memorandum left 
with Cummins by plaintiff, also conferred the same’ power, 
aud that there is no such clause in the power of attoruey as 
plaintiff has stated, forbidding Cummins to sell the houses. 

3. That even if there had been such a clause, if defend- 
ant had not seen it nor had notice of it, he was justified, un- 

_der the public advertisement published by plaintiff empow- 
ering Cummins to sign for his firm by procuration, in pa-chas- 
ing the house from Cummins; and that, however asy spe- 
‘¢ial private agreement or understanding between plaintiff 
and his agent might affect them as between themscives, de- 
fendant was in no way bound by it ; the sale therefore must 
stand good, and plaintiff must seek his remedy agai.st his 

- agent, not against defendant, who purchased the heuse ia 
good faith, relying upon plaintiff ’s public appointment of his 

_agenot. In support of this position defendant’s pleader elites 
‘ease No. 3 of 1858C.S. D. A. R., 27th September 1858 ; 


Dd 
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Isqchunder. and others ve. Gyaram Haldar and others— 
wherein the C. S. D. A. rules that “ the local agents of ab- 
*‘sentee proprietors must be considered to be general a- 
“ gents for their employers, and that there is a delegation 
‘sto them to do all acts connected with the management of. 
“ the property of which they are the agents; that consequently 
-‘¢a principal is bound by the acts of his agent, done within 
“« the scope of that general authority, and even if that gene- 
“ral authority be limited by private instructions and direc- 
“tions prohibiting the exercise of it under particular cir- 
‘‘cumstances, still such instructions, if unknown to the party ~ 
é dealing with the agent, cannat defeat his acts and trans- 
“actions done under the general authority. vested in him.” 


4. That, even admitting that plaintiff had not authorized 
the sale of the house prior to the sale, he consented to and 
ratified it subsequently, which has the same effect as though 
he had given authority before the sale. In proof of this as+ 
sertion defendant relies upon exhibit C., being a letter from 
plaintiff to Mr. Jordan, dated 8th March 1859, shortly after 
plaintiff’s return to Rangoon. It is as follows: 


““My dear Jordan: Before paying your bill I wish to be 
‘informed by you, distinctly, whether you hold money be- 
*‘ longing to me, placed in your hands by my agent Mr. John 
“Cummins, for the sale of a house to Captain Wade. It. 
‘““may be that Captain Wade has paid this money into your 
“‘ hands to be placed to the credit. of my agent, viz: Mr. John 
«<Cummins. Under any circumstances, I request that you 
‘will be so good as to give me an answer to this question, 
“In a letter lately received from Mr. Cummins, he alludes 
“to a sum of upwards of 4500 Rs. being placed at interest, 
“Cand refers me to your firm for settlement. Under these 
“‘ circumstances, until you assure me that you hold no funds 
‘©of Mr. Cummins, as my agent, or sums paid to his credit 
‘<by Capt. Wade, I must decline settling accounts with you, 
“but if you assure me t» the contrary, send over the bill and 
‘<1 will immediately pay it, 

* Yours very sincerely, 


(Sd.) E. Fowss.” 


Defendant’s pleader particularly calls the attention of the 
Gourt to the words “ whether you hold money belanging ta, 
me placed in your hands,” &c., from which, he, argues, the, 
only inference that can be drawn is, that if the purchase. 
money of the house had been in the hands of Jardan & Co. 
at plaintiff’s credit, plaintiff would have at once accepted. 
yt, and have taken advantage of an act of his agent, which 
he now, because ‘the money is not forthcoming, and, for 
which defendant,is in no way responsible, repudiates. Defen- 
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- wiat ated produces a witness, McArthur, to prove that plain- 
_: tiff expressed his willingness to compromise the action for 
"9,750 Rs. 

6. That Cummins sold a house of plaintiff for 20 Rs., 
which sale plaintiff ratified ; he has therefore no right to re- 
pudiate the sale of the house purchased by defendant. 

To this plaintiff’s pleader answers as follows: 


poe F 1. That an advertisement empowering an agent to con- 
x ! : . .° : 
oo - @uct the affairs of a mercantile firm and to sign for it by 
ad . procuration, conveys no power to such agent to sell the im- 


moveable property belonging to a member of the firm. 

“.”  -Q. That the power of attorney left with Cumminsby plain- 
*. tiff only empowers him to collect debts, and grant receipts 
for them, and is not a general power at all, and conveys no 
authority whatsoever to sell any houses belonging to plain- 
uff. That exhibit F. filed by defendant, purporting to bea 
true copy of a memorandum left by plaintiff with Cummins, 
contains a gross attempt at fraud. The heading of that ex- 
hibit is this,—* List of property with valuation left by Mr. 
“ Fowle with Mr. Cummins for sale or otherwise, 1st April 
#1855 ;” whereas plaintiff left no such memorandum at all 
with Cuminins, though there was a valuation statement of 
his property in one of the books handed over to Cummins, 
‘.. a copy of which is also filed, exhibit S. K., which is simply 
“headed “ Stock account, April Ist, 1855.” Plaintiff admits 
that he was in error in stating in the plaint that the power of 
. attorney which he gave to Cummins contained a clause pro- 
hibiting him from selling the houses. He has since recollect- 
éd that the clause in question was contained in a letter of 
instructions which he delivered to Cummins at the same time 
- with the power of attorney. 

8. That admitting a third party is not bound by private 
instructions to an agent limiting the power conferred upon 
him, by a general authority to act for his principal, yet the | 
English law in general, and the particular case cited by de- 
’ fendant’s pleader, only allow the benefit of this protection 
provided such private instructions are ‘“ unknown to the 
st party dealing with the agent.” To shew that this was 
not the case with the present defendant, plaintiff’s pleader 
points to exhibit A. G.; filed by defendant, being a letter 
ia Cummins to defendant, dated 12th May 1857; as fol- 

ows: 

«« My dear Capt. Wade :—Mr. Fowle, the owner of thé 
“house, writes by the last mail instructions, that ‘if 
“ Bloyd wishes to purchase the house he can have it for 
* 5000 Rs. cash, no credit.’ Now although I may be per- 
“ fectly willing to abide by my acceptance of your offer, 2m 
afraid it wiil not be sufficiently binding on the proprie- 
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~ fo’, as oar terms are conditional only for the present, as ‘. 


“no value has been given or received, and if the owner 
“should have disposed of the house himself to any other 
“party, there would be fair grounds for disputing your 
“ownership. I should therefore propose that you pay up 
**a portion by way of clinching the bargain, say one thou- 
“sand rupees, and a promissory. note, payable on the Ist of 
‘* August, for three thousand. If you can make this arrange- 
“ment, I will have the necessary documents drawn out and 
“sent you, “Yours very truly, 
(Sd.) J. Cummins.” 


4. That the letter written by plaintiff to Jordan, exhibit 
C, upon which defendant relies, is no proof that plaintiff has 
actually ratified the sale of the house; it only amounts to a 
possible inference that he might have ratified it, had the 
price of the house been at his disposal in Jordan & Co.’s 
hands. ‘This is also apparent from the evidence of the wit- 
ness McArtiur, which shews that plaintiff, having been giv- 
en to understaid that 1,750 Rs. of the purchase money had 
been expended by Cummins in paying a debt due by plain- 
tiff to Dr. White, agreed to suspend his action against de- 
fendant, provided that by the return of the steamer from 
Maultain, the balance of the purchase money was paid to 
plaintiff in cash, plaintiff at the same time distinctly stating, 
that this was in no wise to prejudice his right to continue 
his action against defendant, if the balance was not paid to 
him in cash by the time agreed upon. Not only was the 
balance never paid to plaintiff, but plaintiff subsequently dis- 
covered that Cummins had paid the 1,750 Rs. before he had 
received any portion of the purchase money of the house. 

5. That the so called house which Cummins sold for 20 
Rs. was a bamboo hut which was blown down, and the Can- 
tonment Magistrate ordered it to be removed. Cummins 
therefore sold the materials for what they would fetch, hav- 
ing no option to do any thing else. 

“These arguments raise the following supplementary i issues, 
viz: 

1. Did the public advertisement authorizing Cummins to 
sign for the firm of E. Fowle & Co. by procuration, convey 
to Cummins the power to sell plaintiff’s house. 

2. Did the power of attorney, or memorandum left by 
plaintiff with Cummins, convey such power. 

3. Supposing Cummins was publicly invested with such 
power, was defendant acquainted with any private instruc- 

tions from plaintiff to Cummins, limiting such general power, 
and, if so, is defendant affected by them. 


4. Has plaintiff subsequently to the sale ratified and con: - 


firmed such sale. 
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eattest about the 20 Rs. for the materials of the bamboo 


hut; and therefore refrains from breaking a butterfly on the © 


wheel. - : 
‘On these subsidiary issues the Court finds as follows: 


. "te That in the real stock list in the books of the firm of E. . 


Féwle & Co. as handed over to Cummins, the house in dis- 
pute, as well as all the other houses belonging to plaintiff, 
are entered as part of the stock of the firm; it was therefore 
competent to Cummins, under the public advertisement pub- 
lished by plaintiff to sell any of these houses, and to sign a 
bill of sale for them in plaintiff’s name by procuration which 
would have been binding upon plaintiff, in the case of any 
‘third party purchasing any of the said houses in bona fidé re- 
liance upon the said public advertisement, and in entire ig- 
morance of any private instructions from plaintiff to his a- 
gent, limiting such general powers. 

-2. That the power of attorney left by plaintiff with Cum- 
mins, is only a power of attorney authorizing him to collect 
the debts and realize the assets due to plaintiff’s firm, and 
conveys no power atall to sell or encumber any of plaintiff’s 
houses. The memorandum filed by defendant has been de- 
clared by plaintiff to contain a gross attempt at frand. As 
Cummins, through whom defendant received this document, 


. is not before the Court, I refrain from expressing any opin- 


ion further than that it is proved not to be what it professes 
te be, viz: a true copy of a memorandum left with Cummins 
by plaintiff, and that the heading has been altered in a re- 
markable manner to adapt it to support the defendant’s case. 
It is therefore worse than worthless as evidence, and the 
Court rejects it utterly. 

’ 3. The letter from Cummins to defendant, exhibit G, ap- 
pears to the Court conclusive proof that defendant had full 
and ample notice, that the general powers of Cummins were 
limited with regard to the sale of the house in question. In- 
-deed, after Cymmins had so clearly warned defendant that 
he had only authority to sell the house to Lloyd for 5000 
Rs. cash, no credit, and therefore, that although he, Cum- 
mins, might be perfectly willing to abide by his acceptance 
of defendant’s offer, he was afraid it would not be binding 
on the proprietor, the Court cannot but consider defendant 
has exhibited very great carelessness and inattention to his 
own interest, in afterwards concluding a purchase of a house 
with aman who had already told him explicitly that he 
could not convey a title which would be binding on the pro- 
prictor, and upon terms altogether different from, and infe- 
rior to, those which alone the proprietor had declared his 
willingness to accept. Defendant has stated in explanation 
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that he had gone too far in the bargain to retreat, and that 
he looked upon the letter as a ruse on the part of Cummins 
to, as he said, clench the bargain, and obtain some money on 
it.. Neither of these explanations in any.way weakens the 
effect of ‘this remarkable letter. It shews that no nioney 
had been paid by defendant, therefore defendant could have 
backed out of the bargain without the least loss, and the 
said letter would have been an effectual. answer to any ac-+ 
tion that Cummins could have instituted to compel defend- 
ant to fulfil the agreement. If, on the other hand, defend- 
ant looked upon the letter merely as a ruse, Cummins must 
be at Jeast an unscrupulous, if not an unprincipled man; 

' with whom it behoved defendant to deal. with the utmost 
caution, and to satisfy himself whether there was any actual 
truth in the letter or not before purchasing the house. The 
Court therefore is clearly of opinion that defendant had suf-. 
ficient notice that Cummins’ power was limited, and did: not 
extend to the sale of plaintiff’s house to him, on the terms 
or for the price which Cummins had agreed to take, and that 
therefore defendant was not justified in purchasing the housé 
and plaintiff is not bound by the sale. 

4. That although plaintif might have consented to ratify 
the sale subsequently, had the purchase money been paid to 
him, that condition was never fulfilled, and therefore plain+ 
tiff cannot be shewn ever actually and positively to have ra- 
tified it. He is simply in the position of a party to an at 
greement resting on a condition precedent, which condition 
precedent has never been performed. 

Decree.—Defendant to deliver up the house to plaintiff, 
and to pay him 1,440 Rs. rent, with costs. 


. WNote—Cummins was not within the jurisdiction of the Court, or he 
would lave been made a codefendant. 





Tue 197TH or Jury; 1859. 
Tt ts stipulated 
in a charter par- 


ty that the Mas- se ae 
ty thatthe Mas = 'T’, P. Sparus, Esq. Judicial Deputy Commissioner. 


absolute lien u $ re 
on the earee wi : No. 252 of 1859. 
qeacrraee, Galstin, $vs.<{ Davidson. . 


tntre cargo ie ‘To compel defendant to sign certain bills of lading for 


Feel tigi,” sre goods shipped by plaintiff on his vessel. 


Master has a 
right to insert his 


Vien for the full Date of institution 10th of July 1859. 
e o e . er 

ship, , In every no- Mr. W. G. Campion, for plaintiff. 
Tig foe separate. . Mr. D. Macleod, for defendant. 


portions. once  Prarnt.—Plaintiff has chartered defendant’s vessel to 


not be tie cu Calcutta for 9,500 Rs. The conditions of the charter party 
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are thet: the freight is to be paid by the acceptance offin each, bin of . 
' Meésrs. MacKenzie, Lyall and Co., of a bill to be drawn by [24int hat me 
: the charterer and payable at 10 days’ sight after due de- the eoodsin such 


livery of the entire cargo. a portion ony of 
9, " 


. It is also stipulated in the charter party. that for the pay - proportion to the. 


ment.of all freight, dead freight and demurrage, the master portion of a 

. A S . n the bill of lad- 
shall have an absolute lien and claim upon the said cargo. ing bears to the 
entire cargo of 


'- Dnder this charter party, plaintiff has shipped 200 teak the ship. 
and 40 pemah squares and: 30 log ends. Defendant is will- 
iug to sign bills of lading. for these, provided the bills of 
Igding contain the following reservation. 

‘He or they paying freight, subject to all terms, condi-. 
. “tions and stipulations contained in the charter party, in- 
s*gluding demurrage payable daily, and an absolute lien 
stand claim on the cargo for all freight 9500 Rs. in full, 
st dead, freight and demurrage, less advance.” 

Plaintiff objects to the insertion of all the words from. “in- 
cluding demurrage” to the end, and states that defendant 
has no, right to insert such words in the bills of lading. 


‘Answen.—That defendant has such right, there being no- 
thing in the biils of.lading as drafted by defendant, in any 
way differing from, or exceeding, the terms.of. the charter 
party. 5% 
Repriy.—Plaintiff contends. that each separate portion 
i of. cargo is only liable. for its rateable proportion of freight, 
and therefore defendant should only insert his lien upon. 
the cargo in each separate bill of lading, not for the full 
amount of freight under the charter party, but for a propor- 
tion of such freight, according to the proportion the, portion 
of cargo for which the bill of lading is granted, bears to the. 
entire cargo of the ship. 

Jopement.—The Court finds that the defendant, by the. 
terms of, the charter party, has an absolute lien upon the en- 
tire,cargo for. the amount. of his freight, and that he has a 
perfect right to protect himself by inserting such clause in 
the bill of lading, from any loss to which he might other- 
wise be liable by plaintiff transferring the bills of lading for 
Vplue, 

The entire cargo is answerable for the.entire freight, and 
defendant’s lien upon it is upon the whole, not upon. sepa- 
yate portions for separate: portions of freight. , 
Decres.—Judgment for defendant, with costs. 


Google 


ty only to acon —_— we “gees 
tract sens ee. . P. Sparks, Esq. Judicial Deputy Commissioner. . 


co chtrged by it No. 4 of 1858. 

by the other par- Tan Tike Yu, $vs.< Todd Findlay & Co. 
, although suc! 

other party did For Rs. 9,383/2, damages for breach of contract. 

not sis the a- a 

greemen ‘ eo, ve 
Held that the Date of institution 27th November 1858. 

the word “now” Mr. Macleod, for plaintiff. 

ss wp , : ; A 

ment Is a latent Mr. Curran, for defendant. 


ambiguity and =a 
parolevidence, Pr arnt. hat defendants by letter, exhibit A, engaged 


herefore admit: ae : : 
ted to weertain to supply plaintiff with a cargo of-five part rice, for the ship 
ening ornecalled the Lady Canning, at the rate of 88 Rs. per 100 
Parties at ang Daskets, but on plaintiff ’s tendering, agreeably to the terins 
the agreement of the contract, 10,000 Rs. in cash to defendants, they refu- 
with reference to 


the said word. Sed to accept it, and declined to carry out their contract. 
r one oO 


the parties has That in consequence of this, plaintiff was obliged to pur- 
broken one of : 


the conditions of chase rice in the market to load his ship, and did eventually 
oon tveaary for SO load her with 29,208 baskets, ata cost of Rs. 33,331/2/ 
the other mus, Whereas a similar quantity at the rate which 
any more ofthe defendants had contracted for would only 

conditions there- 


of, and his fail- have COSt .....eeeeeeecccceeceecees RS. 23,943/0/0 


ing to do so does . : 
not Preudie the Plaintiff therefore has sustained a loss equal 
pany whe art to the difference between these two sums, viz. Rs 9,388/2/0 


trac’, for theand this amount plaintiff sues to recover as damages from 
breach. 
defendants. 


Answer.—That defendants’ letter exhibit A. being only 
signed by defendants, does not bind the plaintiff, and there- 
fore is no contract at all, but only a proposal for a contract. 
That the letter in question was signed shortly after noon of 
the 16th April 1858, and defendants therein proposed ta 
load a vessel for plaintiff on certain terms, the first of which, 
as to money, was that plaintiff should pay to defendants the 
sum of 10,000 Rs. “ now,” that is “ at that time, at once.’ 

That the performance of this condition by plaintiff was 
necessary to the completion of the contract, as a proof that 
plaintiff accepted defendants’ proposals. Plaintiff however 
took the letter away from defendants’ office, and returned 
no more that day, nor did he send the money by any one. 

That on the following day Todd, the partner of de- 
fendants’ firm with whom plaintiff had negociated through- 
out, was at his office all day until 4 o’clock without having 
seen or heard of the plaintiff. Todd then left, but returned 
for his letters at half past five, when plaintiff accosted him 
and said he had brought the money, but as Todd considered 
that the time was then passed, he refused to receive it. 
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That adniitting, for the sake of argument that the letter 
signed by defendants amounts to a contract, there were 
three conditions precedent, which plaintiff was bound to 
perform, and did not perform any one of, viz: 

. ist. To pay down 10,000 Rs. 

Qnd. To anchor the Lady Canning off defendants’ de- 


pot, in the Puzoondoung creek. 


8rd To pay defendants a second sum of 10,000 Rs. on 

the arrival of the Baltic steamer from Calcutta about the 
27th of April. 
. That further, by the terms of the letter, defendants were 
to load the Lady Cunning in twenty five days from the 
27th of April—this would place the vessel at defendants’ 
disposal until the L3th of May, and it would be impossible to 
charge them with a breach of contract before that day— 
whereas plaintiff commenced advertising for persons to load 
his vessel on the 2d of April. 
. Defendants also dispute the amount of damages. 
. .Repty.—That the word “now” does not mean necessari- 
ly, ‘at that very instant,” but that a certain latitude is allow- 
ed sufficient to embrace the whole of the following day, or 
at least 24 hours after the contract was signed. 

That at the time the contract was written by Todd, plain- 
tiff was present, and Todd was quite aware that plaintiff 
had no money with him in defendants’ office to pay down 
that very instant, and therefore Todd in using the word 
‘now’ could not have used it in the restricted sense de- 
fendants endeavour to give it, for, if so, he must have 
known the contract was amere shan, as it never could be 
fulfilled, and plaintiff is prepared to prove that defendants 
were well aware how and whence the money was to be 
brought, within the time meant by the word “now,” and 
with defendants’ express consent. 

That the money was tendered to defendants in their office 
on the following day and by them refused, therefore, after 
defendants had totally ignored the contract by refusing to 
accept tilis payment, it was quite unnecessary for plaintiff 
to go through the farce of mooring the Lady Canning op- 
posit defendants’ depét, or of tendering a second 10,000 Rs. 
on the arrival of the Bultic. 

On these pleadings the Deputy Commissioner’s Court, on 
the 15th of July 1858, gave judgment for defendants. 

_On the 25th of August 1858 the case was remanded by 
the Provincial Court, in appeal, for retrial by the Deputy 
Commissioner’s Court, to be re-opened on its full merits as 
arising on the pleadings already before the Court. ~ 
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Yssurs.—The case was accordingly re-opened in the De- 
puty Commissioner’s Court, and: the following issues were 
declared there. 

1. Whether there was a contract between the parties to 
this suit, as set forth hy the plaintiff, sufficiently binding on 
both parties. 

2. Whether plaintiff performed, or was ready to perform, 
his portion of the said contract. 

3. Whether defendants have committed a breach of the 
contract, rendering them Hable to damages. 

4. Whether the amount of damages to be awarded should 
be that claimed, or if not, what less amount. 

5. Whether the plaintiff did not waive the contract sub- 
sequently, and by his own acts render impussible the per- 
formance thereof by defendants. 2 


Issut or Law.—I. Whether the document on which a 
contract is sought to be established is not an imperfect one, 
and not binding on defendants from want of mutuality. 

At this stage of the proceeding the case was transferred 
to this Court, on its establishment, on the 27th of Novem- 
ber 1858. ; 

This Court accepted the above issues, as sufficient to ad- 
mit of the disposal of the suit, although not exactly such as 
it would have drawn itself, and ordered the parties to pro- 
duce their evidence. 

Plaintiff names as his witnesses, 

1. Galastaun, Master of the Lady Canning. 
. Tan Tike Yu, (plaintiff.) 
3. Macnamara, mate of the Lady Canning. 


Defendants name, 
1. Todd, (defendant.) 
2. Abrew. 
3. Bason, (to produce a document.) 

All these were examined at Rangoon, except Nos. 2 & 3, 
for defendants, whose examination defendants waived; a 
commission was addressed to Singapore, on the 16th of De- 
cember 1858, for the examination of plaintiff Tan Tike Yu, 
and only returned executed on the 29th of July 1859, 
which has caused all the delay in disposing of the case in 
this Court. 

Jupcment.—The real points at issue in the case are:— 

1. Is the letter, exhibit A., being only signed by defen- 
dants and not by the plaintiff, and only binding on the de- 
fendants, a contract on which plaintiff can sue defen- 
dants to compel performance, or for damages in lieu thereof. 
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72. Ifs0, mast the word “now” be strictly construed te 
:miean, at that very moment the contract was executed, or if 
not, what latitude may be allowed to it. 

3. Is it Segal to aHow parel evidence to explain the inten- 
-tion of defendants in using the werd “now” in the contract. 
_- 4 Did Plaintiff tender the 10,000 Rs. within the time 
lated by the contract, with reference to the ruling upon the 
two preceding issues. 

. & Whether after defendants had refused to accept the 
Girat tender of 10,000 Rs. plaintiff was bound to have ful- 
filled the remajnder of the conditions precedent, viz: the 
removal of the vessel to defendants’ depét, and the tender of 
‘a second 10,000 Rs. 

6. The ameunt of damages. 

On these issues the Court finds as follows: 

1st. On the first issue, the law as laid down in the case 
of Laythoarp os. Bryant, decided in the Common Pleas, as 
cited in Smith on Contracts is—‘‘The signature is to be 
«¢ that ef the party to be charged, and therefore though both 
4‘ sides of the agreement must appear in writing, the consi- 
4¢ deration .as well as the promise, it is not necessary that it 
*« sheuld be signed by both parties, it is sufficient if the par- 
<‘ ty suing en it, is able to produce a writing signed by the 
a ** party whom he is seeking to charge.” 

Now this exactly applies to the present case, where the 

consideration and premise both appear in the letter, exhibit 
A, and it is signed by defendaat, the party whom the plain- 
tiff is seeking to charge. 
* 2d. On this issue the Court is of opinion that the word 
“tnow”’ is susceptible of, and is in fact often used in, a more 
extended. sense, than on the instant. Indced the words “this 
instant,” “this very moment,” “instantly.” immediately,” 
‘are all much stronger expressions that ‘‘now,” and the fine 
shades of gradation of which our language is susceptible, 
are exemplified in “instantly” “now,” ‘very soon,” ‘“s»on,” 
‘&c., in which the werd “new” certainly only holds the se- 
cond place as indicative of the degree of celerity with which 
acertain event is to happen—the exact meaning of the 
word “now” therefore becomes a latent ambiguity in the 
written contract. 

8rd. Although parol evidence is not admissible to vary or 
contradict the explicit meaning of a written contract, if the 
contract is of a nature which is required to be reduced te 
writing, it is admissible to explain what is deubtful, and 
therefore it is open to the parties to prove by the evidence 
of witnesses what the mutual understanding between them 
with reference to the word “now” was, at the time of ex- 
ecuting the contract. ; 
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“4th. The evidence of the witness Galastaun, who appears 
to have had no interest in the matter, is very clear upon this 
point. He states,—‘* The original letter of which the exhi- 
bit A. is a copy, was signed by Mr. Todd in my presence 
about 8 o’clock in the afternoon. I took the letter and ex- 
plained it to plaintiff, who understood English, but could. 
not read it. After this I delivered it to the plaintiff. I then - 
told: Mr. Todd that plaintiff was obliged to borrow the - 
10,000 Rs. which was to be paid by him in advance on ac- 

‘count of the contract, that Mr. Jordan had previously pro- 

mised to lend it to plaintiff whenever plaintiff wanted it, but 

that Mr. Jordan would have to draw some money, due to - 
him as a Commissariat Contractor by Government, out of 

the Treasury—-that it was too late to do so that day, but 

plaintiff would bring the money on the following day. Mr. 

“Todd agreed to this, and turning to the plaintiff, said to him 

in the peculiar broken English which the Chinese use, “ To- * 
morrow can do.” 


This witness then goes on to prove the tender of 10,000 
‘Rs. by plaintiff about half past 2 o’clock on the followin 
‘afternoon at defendants’ office, when the managing alee 
refused to accept it. Todd was then absent, so witness 
‘went away, but returned again about six that same after- 
noon, and found plaintiff still sitting there with his money. 
While witness was there, Todd came in, and saying it was 
too late, refused to take plaintiff’s money. 


Plaintiff in his evidence also corroborates the above state- 
. ment word for word, putting into Todd’s mouth the identi- 
cal words which the ‘first witness states he used, “‘to-morrow 
can do.” 

Todd, one of the defendants, on the contrary, swears that 
Galastaun was not present when he, Todd, signed the agree- 
ment, only when he signed the rough draft of the agreement 
the previous day, and that he never said “to-morrow can do,” 
or extended the time at all to the following day. As 
this is only the statement of one of the defendants, himself, 
unsupported in any way, the balance of testimony is in - 
favour of the opposite side, and the Court therefore consi- 
ders that it was mutually understood between plaintiff and 
defendants, at the time of making the contract, that if plain- 
tiff tendered the 10,000 Rs. during the following day, that 
would be a sufficient fulfilment of the condition precedent 
as set forth in the said contract under the term “now,” and 
defendants only changed their minds the next morning, in 
consequence of letters received from the branch of their 
firm at Maulmain, which arrived on the evening of the day 
the contract was signed. 
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’. Jt is nof denied that plaintiff did tender the 10,000 Rs. 
the day after the contract was signed, and therefore he ful- 
filled the condition precedent, and defendants are answera- 
- .ble for the breach of the contract. 

. Sth. That after defendants had definitely broken off the 
contract by refusing to accept the first tender, it was quite 
-annecessary for plaintiff to attempt to fulfil any more of the 
’ seonditions; the contract was broken and there was an end 
of it. It only remained for plaintiff to obtain his redress 
against the defendants. 

6th. The documentary evidence, supported as it is by the 
evidenee of plaintiff himself and the master and mate of the 
. Lady Canning, proves clearly that the amount of loss 
‘plaintiff has actually sustained by defendants’ breach of 
contract, is correctly set forth in the plaint, and that there- 
fore plaintiff is entitled to recover from defendants as special 
damages 9,388 Rs. 2 As. 

Decree.—For plaintiff 9,388 Rs. 2 As. with interest 
.thereon at 12 per cent. from 27th November 1858, the date 
of institution, to the lst August 1859, the date of decree, 
with costs in all Courts and interest thereon, at 12 per cent. 
from this date to realization. 





Tue Srp Aveust 1859. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 302 of 1859, 
Davidson, }vs.<  Galstin, 
For Rs. 300, demurrage for three days, viz: 24th, 25th 
and 26th July 1860, and 100 Rs. demurrage per diem there- 
- after until the 2nd August next for the ship Caucasian, 


Date of institution 27th July 1859. 
Mr. D. Macleod for plaintiff. 
Ca Defendant appears in person. 

* Pratrr.—Plaintiff files a charter party executed by plain- 
. fiff ‘and defendant, by which defendant agrees to pay 10 
.days demurrage at each port, payable daily, at 100 Rs.a 
. day, for every day over and above 30 working days, Sundays 
. excepted. This charter party is dated 27th May 1859. 

-, Onthe 16th June 1859, certain alterations are made in 
the charter party and it is then stipulated that defendant is 
“to load the vessel in 30 days (Sundays excepted,) from the 
: 20th current. 

. ‘Therefore plaintiff sues for 100 Rs. per diem for 10 days 
from the 24th July inclusive. , 
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Answer.—1l. That the loading days are not completed, 
as the plaintiff has refused to siga proper bills of lading. 
2. That by the detention of the ship plaintiff has sustain-. 
ed no damage. . 
3. That the right of keeping the ship on demurrage is . 
waived by the agreement dated 16th June. 
' 4, That the defenda nt by two letters informed plaintiff, 
on the 22nd and 23rd July, that he was at liberty to pro- 
ceed on his voyage, and therefore from that time plaintiff 
has no right to claim demurrage. 

5. That this Court cannot decree prospective damages, 
and that so much of the plaint as prays for damages for fifteen 
days is bad. 

On these pleadings the Court considers it quite unneces - 
sary to declare any issues. 

Defendant’s first plea has been overruled by the Judg- 
ment of this Court in Regular Suit No. 252 of 1859. 

Galstin, $vs.<{ Davidson. 


On the 2nd plea, this is not an action for damages, but 
for the recovery of a specific sum agreed to be paid as de- ~ 
murrage. , 

3. That it expressly states in the agreement of the 16th 
June that “all the terms and conditions of the original char- 
“ter party of the 27th May are to be binding in all respects 
«with these alterations.” 

Here follow certain alterations, but nothing at all affect- 
ing demurrage. 

4. That neither of the letters filed and quoted by defen- 
dant releases plaintiff from the charter party; they merely 
tell him, he may go at his own peril, and defendant will fol- 
low him with his claim all over the world. 

5. That it is quite competent to this Court, in order to 
prevent a multiplicity of suits arising out of the same cause 
of action to order the payment of demurrage for every day 
up to decision of the suit, and for every day thereafter to 
the completion of ten days, or until defendant shall uncon- 
ditionally release plaintiff from the charter party and from 
all liability thereunder. 

The 24th of July being Sunday the Court considers it 
ought not to count, or any other Sundays either. 

Decree.—For plaintiff 900 Rs., being demurrage for 
nine days, Sundays excepted, from the 25th July 1859, to 
this date, with costs; defendant to pay a further sum of 100 
Rs. on account of demurrage, to morrow, being the 10th 
day, unless he shall in the course of this day give the plain- 
tiff an unconditional release from the charter party and all 
liability thereunder. Decree to bear interest at 12 per cent. 
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Tue 12rnH Aveust 1859. 






_: %. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 4 of 1859. 


John Cochrane, official as- 
vo} Crisp & Co. 


. signee to the estate of 
* Griffiths Curtis & Co. 
For 17,288/4/7 due on an account current. 


' Date of institution 28th January 1859. 


Mr. D. Macleod for plaintiff. 
Mr. T. Newton for defendant. 
Praint.—Plaintiff claims 17,288/4/7 alleged to be due 
by defendant to the estate of Griffiths Curtis & Co. insol- 
vent, to which plaintiff is official assignee, on an account 
current commencing the 3rd November 1856 and ending 
16th April 1858. 


Answer.—That this suit is barred inasmuch as Griffiths 
Curtis & Co. have already sued defendants in the Deputy 
Commissioner’s Court, -(Regular Suit No. 15 of 1857,) for 
balance of account; since the institution of which suit defen- 
dants have had no dealings with the firm represented by 
plaintiff. 

‘ That defendants deny the accuracy of the account filed 
by plaintiff, and deny that any such disbursements were 
ever made by Griffiths Curtis & Co. or, if so, that they 
were ever authorized by defendants to make them, Griffiths 
Curtis & Co. having ceased to be detendants’ agents in 
October 1856, from which date Abdool Kurreem became 
defendants’ agent at Calcutta. 

’ That the items of disbursement on account of the Amelia 
bear date long after that vessel ceased to be defendants’ 
property, viz: 21st August 1856, on which date she became 





Griffiths Curtis & Co. 


'  Repty.—That the former action was for balance of ac- 
count, as far as the same could be made up, to the 31st Oc- 
tuber 1856, the said account distinctly exhibiting at foot 
sundry items in suspense or dependency, and these being 
now accurately ascertained, together with other payments 
_made for defendants by Griffiths Curtis & Co., they are all 
included in one account current commencing on the 3rd 
November 1856. 


“for defendants, and with full authority to make the same. 
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the property of James Falconer Curtis, one of the firm of 


That all the payments made in the account were made. 


| Ne ; 


That in the case already cited, defendants are fixed as 
owners of the Amelia, up to the date of her sale by the 
sheriff of Calcutta, and the net proceeds of the sale of the 
said vessel are credited to defendants in execution of the 
decree passed in the said case. 

That plaintiff maintains that defendants are liable for all 
the items in the account, notwithstanding the transfer of 
defendants’ agency in Calcutta to Mirza Abdool Kurreem. 

Issues 1n Ban.—Before entering into the items of which 
the account is composed, there are three separate issues 
raised by the pleadings, which require to be taken into con- 
sideration and disnosed of, as each of them, if ruled in favor 


of defendants, would prove a bar to the further progress of 


the suit, at least in its present form. They are, 


Ist. Whether the firm represented by plaintiff, having on. . 


the 2nd February 1857 instituted a suit against defendants 


for balance of account, they were not bound to have includ- - 


ed in that account all their claim against defendants up to 
that date, and whether having failed to do so, they are not 


barred from subsequently suing the defendants for claims. 


arising anterior to that date, . 
‘Qnd. Whether the Amelia ceased to be the property of 
defendants on the 2Ist August 1856, and on that date be- 
came the property of one of the firm represented by plaintiff. 
3rd. Whether Griffiths Curtis & Co. were duly authoriz- 
ed to make disbursements on account of the Amelia, and. 
otherwise, as entered in the account filed, after defen- 
dants transferred their Calcutta agency from the said firm 
to Mirza Abdool Kurreem in October 1856, and whether de- 
fendants are legally liable for those disbursements. : 
Of the first two issues the Court can dispose at once. 


Routine on tue Issues 1x Bar.—On the Ist issue I find 
that the former suit was instituted on the 18th February 


1857. The account filed in the present action begins on- 


the 3d November 1856, and contains 6 items up to the 26th 
December 1856, aggregating 395 Rs. 10 as. 9 pie: these 
items are for board and lodging to Miss Crisp, 3 dozens of 
brandy, and general average of battens per “ Richard.” 
None of these could have been dependencies of the Amelia, 
not ascertained when the former account was closed; they. 
ought all therefore to have been included in the former 
suit, and not having been so, they cannot be sued for now, 
and are accordingly struck out of the account. 


The subsequent items commencing with 2nd March. 


1857, are all dated subsequently to the institution of the 
former suit, and therefore of course could not bave been in- 
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cluded in that suit, and that suit can be no sért of bar to 
their being sued for now. 
. With regard to the 2nd issue, on reference to the record of 
the case cited, No. 15 of 1857, in the Deputy Commissioner’s 
Court, it appears that defendants pleaded therein that they 
had sold the Amelia to Grifiths Curtis & Co. for 45,000 Rs. 
and claimed this amount as a set-off. The set-off was disal- 
a lowed both by the Deputy Commissioner’s Court, and by the 
Commissioner’s Court in appeal. After the case had been fi- 
nally decided, a decree being passed in plaintiffs’ favor for Rs. 
47,654/6/5 with interest, defendants,on the 30th July 1857, 
_petition the Court to direct thatin the first instance the plain« 
| tiffs shall satisfy the judgment out of the proceeds of sale of 
the Amelia so far as the same may extend, execution then is- 
suing against petitioners for such balance, if any, as may 
remain due to plaintiffs, under the judgment in the case, 
after such sale and application of the proceeds thereof. 

To this prayer the Court accedes, and accordingly issues 

. &® warrant to the sheriff of Calcutta to sell the said vessel in 
exécution of the decree of Griffiths Curtis & Co. vs. defen- 
dants, which is done on the 10th September 1857, and the 
net proceeds, Rs. 10,732/7/4, paid to Griffiths Curtis & Co, 
by the Court in part satisfaction of their decree against des 
fendants with defendants’ full knowledge and consent. 

4 Now after defendants have prayed the Court on the 10th 

' July 1857, to cause part of the decree obtained by Griffiths 

Curtis & Co. against them to be satisfied by the sale of the 
Amelia, the Court can but express its extreme astonishment 
and displeasure at defendants now pleading that she became 
the property of one of the members of the firm of Griffiths 
Curtis & Co. on the 21st August 1856. Sucha plea is simply 
vexatious, and is equally discreditable to the defendants who 
put it forward, and to their pleader who endorses it. 

The only evidence adduced upon the 3rd issue by defen- 
dants is the witness William Crisp, a nephew of one of the de- 
fendants and cousin of the other. The Court does not consi- 
der this sufficient proof that defendants ever formally and 
definitively took their agency away from Griffiths Curtis & 
Co. and therefore finds that defendants are liable to the said 

-firm for disbursemets made by them on account of the 
Amelia, as defendants’ former agents, even although defen- 
dants had appointed another agent. 

Issues or ract.—It only remains then now to dispose of 

Fi the accounts, and determine what balance, if any, is due 
}. . thereon by defendants. The Court declared the following 
issue on this head on the 29th April, viz: 
ist. Has the firm of Griffiths Curtis Co. made the dis 
Fr 
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burséments for defendants charged in the account filed by 
plaintiff. 

Evinence.—On this issue plaintiff has filed a number of 
vouchers and had two witnesses examined by commission 
in Calcutta, viz :— 

Ist. Cochrane, (plaiatiff.) 

- Qd. Griffiths, oF the firm of the Griffiths Curtis & Co. 

Junement.—The first witness knows nothing at all of his 
own knowledge, and his evidence is useless to the case. 

- The Court does not consider the mere ipse dizi of the 
witness Griffiths, that the account is correct and alk the 
items entered therein truly disbursed by his firm on account 
of defendants, sufficient proof by itself of the correctness of 
the account. It would appear that the books of the firm 
were produced before the Calcutta commissioner, but no 
attempt was made by plaintiff, though present in person be- 
fore the commission, to have the entries in the account 
verified by a comparison with the books. All he says is 
simply:— 

- « The books are here, and if any items are required to be 
*‘ spoken to I can refer tothem. The book keeper is in atten 
‘*dance. He can prove the entries in the book, and also the 
“receipts which were given; the vouchers speak for them- 
“selves.” 

The book keeper was not called to prove the entries how- 
ever, nor was anything more done in the matter. 

Defendants had denied the correctness of the account 
generally, and of every item therein, distinctly in their an- 
swer; it therefore became incumbent on plaintiff to exert 
himself to prove those items, not to wait until any particular 
item was required to be spoken to before he referred to it. 
Every item was required to be spoken to, by the denial in 
the answer of the correctness of every one of them; and if 
the book keeper could have proved the entries, my did: not 
the plaintiff call and examine him? 

Under these circumstances, the Court being of opinion that 
the utmost it could possibly give plaintiff credit for in the 
account filed by him, was, such items only as were support- 
ed by the vouchers filed by him, referred the account and 
vouchers for investigation to Mr. E. Jones, whom the Court 
appointed a commissioner for the purpose. 

_ ‘Lhe commissioner having gone through the accounts, and 

compared them with the vouchers as ordered, submits to 
the Court a revised account which he finds to be due by the 
defendants to the plaintiff. The total of this account is 
Rs. 6,506/0/5, aud this amount the Court awards to the. 
plaintiff 


Decree.—For plaintiff Rs. 6, ,506 /0/5, with interest there- 
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on at 12° per cent. from the 28th January 1939, the date of 
institution, to this date, and costs upon Ra. 6,506 /0,'5. Plain- 
trf to pay ‘defendant’s costs on Re. 10,782 /4/2, ‘the overplus 
plaintiff has sued for and fuiled to recover. 





THe 29tn Serreuser 1859. 


Case reopened under the orders of the Provincial Court. 


Ai Miho pe states 
4 . that he deli 4 
The case was reopened on the 24th instant under orders t piaintitts a tet- 
from the Provincial Court in appeal. Mais resckine 


In the original trial, the Court, on the 26th April 1859, thet sginey ant 


declared the following as the 3rd issue. them the same 
: thing by def-n- 


Whether Grifhths Curtis & Co. were duly authorized to dante? desire. 
make disbursements on account of the A:nelia and other- jpgieter janet 
' . its absence ac- 

avise, as entered in the account filed after defendants trans- 38 Seen’ ptt, 


ferred their Calcutta agency from the said firm to Mirza that the letter ir- 
self would be the 


Abdool Kurreem, in October 18355, and whether defendants best evidence to 
he revocation of 


are legally liable ter those disbursements. the agency and 
; The 29th April 1859 was fixed by the Court for the pare condnry avidence 
ties to file their exhibits and lists of witnesses on this issue, 6m that point is 


On the 29th April defendants’ pleader filed a list of wit- miscible, 


Defendants put 

nesses as follows: in a letter from 
Mirza Abdool Kurreem, at......Celeatta. Sadat: Whi 

appears to be an 

W.S. Milard,...............-Calcutta. answer ta. the 

W. Crisp, de da ale besa oisg die @ ARE OON, letter of defen- 

dants to plain- 


A commission was accordingly sent to Calcutta for the tis Not produc. 
Defendan s 


examination of the first two witnesses, and oa its return, viz: seek to draw an 


on the Ist August 1859, defendants tendered to the Court serene saein 


two exhibits. The pleader of the plaintitt objected to these this letter tet 
exhibits being filed at this late stage of the pree Soditca and knowledge that 


their agency has 


as the defendants’ pleader could not assign any valid or Sa- been — revoked, 
tisfactory reasons for having failed to file them on. the day put toe ro ey 
appointed, or for having allowed more than three months to eer and cope. 
elapse since that date without making auy apolication for site construction 

and the Court so 


leave to file thei, the Court refused to accept these exhibits. construes them, 
the absence 


The only evidence then which dc fendants had brought See ete 
: om, hich defen - 
forward on the issue, or which was upon the record, was uc: sagt te. 


that of William Crisp. He states, “I was seat up to Cal- bave produced 
re the preruinption 
*cutta in October 1855, by defendants; Psvas en pootered 1s that its con- 
2 \ 

“to remove the defendants’ agency frei G s Curtis tf Mains de- 
“© & Co. to Mirza Abivel Correem. I went te Griciths &ndamte cae 
* Curtis & Co, in the bezinniag of Noven:be.-; Ewent pe-son- fre a right to 
‘3 Press ~~a ’ i put any construc. 
‘ally to Grifiths Curtis & Co, and gave thes a-letter from Kien upon the 

3 in ues. 
“defendants, saying that they had taken their ageacy from tion which they 
« Griffiths & Co. and transferred itto Mirza Abdool Cure ee 
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Ph denhigpetler ‘“‘ reem; they fully understood this, and they gave me their 
that plaintige “* account made up to that time.” 
‘ere a * ° : ° . 
up to aquite re- This evidence the Court did not consider sufficient to 
Snud’ prebeng; Prove that defendants definitively took their agency away 
beg ote 4 from Griffiths Curtis & Co. and therefore tound that defen- 
minated, rests lauts were liable to the said firm for disbursements made 
with defendants, ° ’ 
on account of the Amelia as defendants’ agents, even al- 
though defendants had appointed another agent. 
Against this finding, and against the order rejecting the 
exhibits, defendants appealed. 
On the 2]st September 1859, the Provincial Court passed 
the following order in appeal case No. 5 of 3d quarter 1859. 


“The Court is of opinion that under Rule XXII of the 
«Local Rules* it is competent to the Appellate Court to 
«call for further evidence if deemed necessary, or to send 
‘the case to the lower Court for further investigation. 
«This rule has always been viewed, by the Appellate 
* Court, as justifying the receipt of further evidence, provid- 
**ed such evidence did not appear to have been withheld in 
«the Court below, from fraudulent motives, or with the 
‘* view of vexing and harrassing the opposite party.” 

‘Tn the present case there does not appear to be the 
“slightest reason for concluding that the documents tender- 
‘‘ed in the lower Court by appellant were kept back or de- 
“layed from any cause other than that stated, namely, igno- 
“‘rance on the part of appellant, that such documents were 
‘in his possession. The documents bear on a material is- 
“‘ gue of the case, and it is therefore deemed necessary that 
“‘ they should be received in evidence. The case is therefore 
“sent tothe lower Court for further investigation on the 
« documents tendered. They will be considered by the Judi- 
* cjal Deputy Commissioner, after which a fresh decision 
** will be passed.” 

AvDITIONAL EVIDENCE.—~The case having been reopened, 
ursuant to the above order, defendants have filed the exhi- 
its D. and E. previously rejected, and the Court proceeds 

to consider them and pass a fresh decision as directed. 

Revisev Jupcment.—The motto of Norton’s Law of Evi- 
dence, which this Court has adopted as a text book for its 
own guidance and that of all parties before it, is—the preg- 
nant dictum of Lord Hardwicke,—‘ The Judges and sages 
‘‘ of the law have laid it down that there is but one general 
“rule of evidence, the best that the nature of the case will 
“ admit.” 








bd Norg.--This Gecisiqn was passed prior to the intreduction of the 
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I proceed to examine the evidence in this case on the 
above broad principle. 

It is admitted that Griffiths Curtis & Co. had been for 
many years defendants’ agents, making heavy disbursements 
and advancing large suas on defendants’ account; suddenly 
defendants state, they withdrew from the said firm all power 
and authority to make any more payments or disbursements 
on their account. 

Now what would be the best evidence of this fact? Cer- 
tainly a letter from defendants to Griffiths Curtis & Co. dis- 
tinctly giving them notice to this effect. Was there such 
a letter written by defendants? The witness W. Crisp states 
that he delivered such a letter to Griffiths Curtis & Co. but 
it has not been produced, neither has its absence been ac- 
counted for in any way. 

It is a rule of law, so well known that it seems almost 
superfluous to quote it from the book above cited, that “a 
written document affords the best evidence of its own con- 
tents, and the contents must be taken from the paper which 
will speak for itself, not from a copy, or the treacherous me- 
mory of man speaking for it.” (Norton, Section 622, page 
319. 

Te quite clear therefore that the evidence of W. Crisp 
can be of no benefit to defendants’ case. There remain there- 
fore only the two exhibits D. and E. to be considered. 


The Court cannot see a single passage in exhibit D. 
bearing in any way on the issue. If it shews anything, 
it is that defendants’ second plea, viz: that the Amelia 
ceased to be defendants’ property on the 21st October 
1856, when she became the property of James Falconer 
Curtis, of the plaintiffs’ firm, is false, inasmuch as the said 
letter exhibit D. from the said James Falconer Curtis, states, 
«The ship, that is, the Amelia, is now in my name. I must 
** request you to send me a letter in case of anything hap- 
‘pening to me, shewing that it was only transferred to my 
“name for the convenience of either selling her or getting 
‘¢a loan upon her.” 

Exhibit E. is a letter to defendants from Griffiths Curtis 
& Co. dated 24th January 1857, and contains the following 
passage: “ Tam sorry to hear that Charles has been so un- 
* well, but do not see much in the Amelia affair to annoy 
* him, and this is very fully borne out by his first letter on 
“the subject, but when freights improve and better could 
“be done, complaints are made ; however, I hope your new 
“ agents will do betier for you. 

__ The last words underlined are all the evidence which de- 
fendants have adduced to prove that they are not legally 
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fable for the disbursements made on their account by Grif- 
fiths Curtis & Co. Do these words, of themselves, amount 
to a sufficient acknowledgment on the part of Griffiths Cur- 
tis & Co. that defendants have finally and totally with- 
drawn theic agency from them, and terminated the business 
connexion which has hitherto existed between them and 
under which Griffiths Curtis & Co. had full authority to 
make disbursements on defendants’ account? I am clearly 
of opinion that they do not. 


The words evidently refer to some previous communica- 
tion from defendants; probably, from the date of the letter 
exhibit B. and the context, to the letter which the witness 
W. Crisp delivered to Griffiths Curtis & Co. Now the 
words, “however, I hope your new agents will do better for 
you,” are perfectly compatible with the hypothesis that the 
letter to which they reply, simply intimated to Griffiths Cur- 
tis & Co. that defendants were dissatisfied with them, and 
intended, or were about, to appoint other agents, and in the 
absence of the letter itself, which defendants ought to have 
produced, the presumption is that its contents would have 
told against defendants, and therefore plaintiff has a right to 
put any construction upon the words under consideration 
which they are fairly capable of bearing. 


Not only however is the presumption against the defen- 
dants, but it seems to me apparent from the letter, exhibit 
E,, itself that the agency of Griffiths Curtis & Co. for the 
Amelia, actually was not distinctly and finally terminated, 
for lower down in the said letter it is written, “I hope 
“ there will be no mistake about the 40,000 Rs. coming up, 
“and you must arrange to have the Amelia taken up by 
“< your agents as soon as she arrives, and pay us off.” This 
seems to me a notice on the part of Griffiths Curtis & Co. 
that they should continue to act as agents for the Amelia, 
until such time as defendants’ new agent took the said ship 
off their hands. Was the Amelia taken off their hands by any 
new agent of defendants’? ‘There is nothing on the record 
to shew that such was done or attempted. Taking all these 
circumstances into consideration, the Court finds that al- 
though defendants may have appointed Mirza Abdool Kur- 
reein their agent in October 1856, they did not distinctly 
and finally take away from Griffiths Curtis & Co. their 
agency for the Amelia. It is a presumption in law that 
“a thing once proved to exist, continues as long as is usual 
“‘ with things of that nature.” Norton, Sect. 717. It there- 
fore rested with defendants to prove the termination of the 
agency, which they admit existed. They entirely failed to 
do so, and therefore are legally liable for the disbursements 
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made by Grithths Curtis & Co. subsequent to the appoint- 
ment of defendants’ new agent in October 1856. | 

The former decree is accordingly affirmed. 

Revisep pecage.—For plaintiff Rs. 6506/0/5, with in- 
terest thereon at 12 per cent from 28th January 1859, the 
date of institution to this date, and costs upon Rs. 6506/0/5 ; 
plaintiff to pay defendants’ costs on Rs. 10,782/4/2, the over- 
_ plus plaintiff has sued for and failed to recover. 





Tue 19TH Aveust 1859. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 301 of 1859. 

Bezanjee 
Oo Doung 
Nga Oh 
Nga San Hla 
Nga Doon 
Nea Yan Gin 
Nga Boke 
Nea Tsan 
Nga Poo 
Nga Shoay Waing 
Nga Ngong 
Nga Shway Oung 
13 Nga Kalla 

14 Nga Yeik 

| 15 Nga Panbay 
16 Nga Phai 
17 Nga O 
18 Nga Shway Hlay, 

For Rs. 2,933/6/0, damages for breach of contract. 


| 
Burot & Co. | 


WK SCOMDHAAIRWWD-=— 


—— 





Date of institution, 27th July 1859. 
Mr. D. Macleod for plaintiffs. 
Mr. T. Newton for defendants. 

Pxaint.—That defendants contracted to supply plaintiffs 
with 10,000 baskets of rice, and only delivered 75554, leav- 
ing 24443 baskets due, plaintiffs having advanced the full 
amount 8000 rupecs. 

Plaintiffs having been obliged to buy other rice to com- 
plete the loading of a vessel at 120 Rs. per hundred bas- 
kets, they sue to recover the balance of their advance, Rs. 
1955/10/0, and the difference of price of 2444} baskets 
paid by them Rs. 976/12/0. Total, Rs. 2933/6/0. 

Answer.—That the damages specified in the written 
agreement, in the event of a breach of contract by defen- 
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dants, are, the Court expenses, and all expenses of the ship, 
and therefore defendants are not liable for any other 
damages. 

That plaintiffs did not fulfil the conditions precedent, hav- 
ing failed to advance the 8000 Rs. within the time stipulat- 
ed in the written agreement. That only 1920 baskets re- 
main undelivered, and this quantity defendants tendered 
within the period of the contract, but plaintiffs refused to 
accept it, and it was consequently all destroyed by the wea- 
ther, whereby defendants suffered a further loss of 1150 Rs. 

Issurs.—On these pleadings the Court declared the fol- 
lowing issues : 

Issues or ract.—1. How many baskets of rice have de- 
fendants delivered. 

2. Did the defendants tender 1920 baskets to plaintiffs 
within the period of the contract. 

Issuu or taw.—1. As the bond specifies that in the event 
of a. breach of contract on the part of the defendants, they 
are to pay the demurrage of the ship, are they liable for any 
other damages. 

Evipence.—On the issues of fact the parties call the fol- 
lowing evidence. 

For plaintiffs, 

1. T. Chrestien, (of plaintiffs’ firm,) 
2. Burmese Dobashee, (not examined.) 

For defendants, 

1. Bezanjee Cowasjee, (Ist defendant,) 
2. Bhy Longe, 

3. Moung Shway Mya, 

4. T. Chrestien, (of plaintiffs’s firm.) 

Jupement.—From the evidence it appears that plaintiffs 
gave receipts to defendants for all the rice they delivered, 
and these receipts were given back to plaintiffs to make out 
the accounts. 

The receipts have been lost, and as it was the duty of 
plaintiffs to have safely kept these receipts until all the ac- 
counts between them and defendants were finally closed, 


the Court considers defendants entitled to credit for all the © 


baskets they state they delivered, and which there is secon- 
dary evidence to shew these receipts covered, even although 
that secondary evidence is not of the very best description. 

The Court considers the evidence insufficient to prove 
the teuder of the 1920 baskets to plaintiffs, and it is not 
credible that it it had been tendered plaintiffs would have 
refused or neglected to have accepted it, rice having risen 
from 80 Rs., the price agreed upon between the plaintiffs 
and defendants, to 110 or 120 Rs. before the period of the 
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contract expired. Still less does the Court believe that the 
rice was destroyed. The witness Chrestien, a member of 
plaintiffs’ firm, has admitted a cash payment of Rs. 130/6/0, 
for which defendants are entitled tocredit. The amount due 
by defendants to plaintiffs then is this, 1920 baskets of rice 
at Rs. 80 per 100 baskets, equal to Rs. 1536 Deduct paid 
in cash Rs. 130/6/0, balance due Rs. 1405/10/0. 

Decree.—For plaintiffs Rs. 1405/10/0, with costs on 
that amount, defendants to pay costs on Rs. 1527/12/0, the 
belance overclaimed. 





Tue 297ra or SerremBer 1859. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 119 of 1859. 
Ezra David Elias, os $0" prenong ns 
counts of busi 


2. Engchong. 
nass transactions 


For a settlement of partnership accounts, suit laid at Rs. fine orinspan 
45,000/0/0. ners which were 


not included in 
_ the partnership, 


Date of institution 30th May 1859. iid tur toon 


“Hee for recon. 
Mr. T. Newton for plaintiff. sideration. 
Mr. D. Macleod for defendant. 


In settling ae 
couats betweer 
two partners, the 
arbitrators hay. 
ing incladed in 
their award ac. 


name the Magin- 
trate as ene of 


Defendants 

Pieapines.—The accounts of which disclosure and set- 
tlement are sought, are those of the arrack and rum contract 
for the year 1858-59, which the plaintiff and defendants 
took from Government, as partners, in equal shares. 

Rererence To arsitration.—The settlement of the ac- 
counts is referred to the arbitration of Messrs. E. Jones and 
C.M. Crisp. 

Awarpv.—The arbitrators on the 24th August 1859 filed 
their award, which is in favor of plaintiff, Rs, 1415/8/4, 
leaving the costs to be decided by the Court. 

APPLICATION TO SET ASIDE awaRD.—Plaintiff objected to 
this award on the grouads that the accounts filed by defend- 
ants oaly account for the proceeds of 12 shops, whereas in 
reality defendants kept 16 shops during the entire year, and 
that therefore the accounts filed by defendants are utterly 
untrustworthy, aud manifestly false and fabricated for the 
occasion. 

Defendants deny that they kept more than 12 shops. 

Issue.—On these supplementary pleadings the Court de- 
clared the following issue. 

1. During the year 1858/59. did the defendants keep 
open 12 or iG shops for the retail sale of arrack to be drunk 
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én the premises, and of rum, and if so by whose authority 
was it done. 

Evipexce.—To this issue the parties called the following 
Witnesses. 


For plaintiff, 
1. Paul. 
2. Ah Chi. 
8. William. 
4. Theodore. 
For defendants, 


1, Ahyan Shoke, (defendant.) 
2. Quan Eng. 

- Ko Eng Shan. 

» Egan. 

. Edwards. 

E. O. Riley Esq. Magistrate. 
. D. Silva. 


_ Of these the Court refused to call defendant’s witness 
No. 6, the Magistrate, as defendants wished to examine him 
upon matters of which he had taken judicial cogaizance; 
The Court ruled that in such cases the proper evidence is; 
the record of the case, not the presiding officer in person. 

Plaintii? waived the examination of his witness No. 2; 
and defendants, of their witnesses Nos. 1, 4, 5 & 7, the re- 
mainder were examined. 

Evipence For PLaintirr.—Plaintiff’s first witness Paul, 
who acted as a spy and informer for defend-ints, states that 
defendants had 10 arrack shops, 4 rum shops and 4 retail 
license shops for the sale of European liquors. The witness 
No. 3, William, who is a Police Inspector, states, that he 
was sent by the Assistant Magistrate to take a list of the 
shops, and he found 7 arrack shops, besides one which he 
had seen before, but which had been removed when he went 
by the Assistant Magistrate’s order to search; he knows no- 
thing about rum shops. He did not go to Dalla or Kemin- 
dine where witness No. 1 said there were shops at each. 

Evipence ror pereNnpants.—Defendants’ witnesses Nos. 
2 and 3 state that there were 6 arrack shops and 4 rum 
shops, and also 2 shops for the retail sale of European liquors, 
during the last half of the year. The witness No. 3 is en- 
titled to credit, as he is the writer whom plaintiff himself ap- 
pointed to keep the accounts of the firm, and especially 
look after and protect his interests. 

OrpDER ON THE APPLICATION TO SET ASIDE THE AWARD.— 
Plaintiff and defendants were allowed by the terms of their 
contract with Government to establish 6 shops for the sale 
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of arrack to be drunk on the premises and 4 shops for the 
sale of rum, not to be drunk on the premises. There is evi- 
denée to show that during the whole of the year there were 
constant disputes and quarrels between the arrack farmers 
and the holders of the retail licenses, and that the one were 
constantly lodging informations against the other, for breach 
of the abkaree regulations. Itis not for a moment to be 
credited that the retail ficense holders would have allowed 
defendants to keep openly two, or even one, shoo, in excess 
of the number they were entitled to, for a single week; 
nay, not even for a single day—without reporting it to the 
Magistrate. That this was not done, is, in the opinion of 
the Court, conclusive proof that defendants never did keep 
more shops than they were legally entitled to under their 
contract, viz: six arrack and four rum shops, and _plaintiff’s 
Witnesses in stating otherwise have mixed up arrack and 
rum shops together, in which latter doubtless liquor was-al- 
lowed to be druuk on the premises, alihough coatrary to 
law. 

It came out however in evidence that in addition to these 
10 shops which defendants kept under their contract, they 
also kept 2 shops for the retail sale of European liquors in 
quantities not less then 3 bottles. “The shops appear to 
have been brought into the concern by defendants at the come 
mencement of the last half of the year of the partnersnip, 
and there is nothing to shew that plaiatiff was any party to 
this or that he ever knew of the arrangement, which is quite 

"foreign to the partnership between them. 

The accounts of these two shops are however included 
in the partnership accounts filed by defendants. Tae ac» 
counts are therefore returned to the arbitrators, and they aré 
instructed to eliminate the accounts of these two shops from 
the general accounts of the partnership, with which they 
have no concern, and after doing so to pass an amended 
award. 

Amenped awarv.—The Arbitrators file their amended 
award, which is to the effect that defendants are not indebt« 
‘ed to plaintiff. 

This award is hereby constituted a decree of the Court, 

Decrev.—Judgment for defendants. Plaintiff to pay all 
costs except the costs of arbitration up to the first award 
filed on the 24th August 1859, which will be divided equals 
ly between the parties, each paying their own arbitrator: 
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T. P. Spars, Esq. Judicial Deputy Commissioner. 

Regular Suit No. 417 of 1859. 
Thompson }vs.<{ Campion. 
For Rs. 98/1/3 principal and interest due for goods sold 
and delivered, medical attendance and medicine supplied. 
Date of institution 16th September 1859. 
Mr. E. J. Turnbull for plaintiff. 
Defendant present in person. 


Priatwnt.—Plaintiff sues for price of me- 


dicines supplied, ................+ »---.-Rs. 52 O 
4 Visits, .. 20 0 
Interest thereon at 3 per cent per mensem,... 26 1 


Total Rs..... 98 


eee errr rer eer eereeeerererese seee 
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_ 


Answer.—Defendant admits having received the visits, 
and medicines to the amount of Rs. 35/8/0, but denies that 
he is liable to be sued for them, as plaintiff is not a duly 
qualified practitioner, and therefore cannot by English law 
recover for either his attendance, or medecine supplied. 

Ruuine on THE PLEA IN BAR.—The Court overrules the 
plea in bar, as it does not consider the law of England re- 
garding professional men applicable to Pegu ; were it so, de- 
fendant who is a pleader of the Court would be unable ta 
recover his fecs at any time by legal action. The law 
may be useful and necessary in England, to protect the 
public against imposition on the part of designing preten- 
ders, of whose qualifications the public at large have no 
means of judging, but it is not necessary in India 
where from the small number of the European commu. 
nity, the antecedents and character of every member 
of it are more or less known to the rest. In the pre- 
sent case it was notorious that plaintiff was formerly an 
apothecary in the late Honorable East India Company’s 
service, and he has produced his warrant as such in 
evidence. Men of this class have received a regular me 
dical education, have passed a tolerably severe examination, 
and have extensive practice in the army hospitals. Wheth- 
er such a person possesses sufficient qualifications to en- 
title him to attend a gentleman’s family, is for the gentle- 
man himself to judge, before he calls him in; that he pose 
sesses no qualifications at all, and is in any way a quack or 
impostor, certainly cannot be said ot him. It is not pleaded 
that plaintiff has shewn any want of skillin his attendance 
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upon defendant's family; it is not fair therefore to turn 
round upon plaintiff and say in effect, “I thought you 
quite capable of affording the medical aid my family requir- 
ed and therefore I called you in, in preference to more 
highly qualified professional men, whom I might have called 
in if I had chosen. You have fulfilled my expectations ; you 
have restored my family to health-—but because you have 
not received a regular license or diploma in London, there~ 
. fore I will not pay you, either for your time which I have 
taken up, or for your medicines which I have consumed.” 

Defendant is entitled, as much as any other person, to 
remuneration for his visits as for work and labor done, and 
for his medicine, as for goods sold and delivered. 

Of the disputed items plaintiff has proved 9 Rs. leaving 
Rs. 7/8 to be struck out of his account. 

With regard to interest the Court finds that under Act 32 
of 1839 interest can only be charged on an ordinary bill, 
without the express consent of the party, where a notice in 
writing has been delivered to the party warning him, that 
interest will be charged on the debt from a certain fixed 
date. Plaintiff pleads that he has complied with the require- 
ments of the Act by having printed at the foot of all his bills, 
* If this bill is not paid on presentation interest will be 
¢ charged at 3 per cent per mensem.” The Court does not 

. consider this a sufficient compliance with the Act. The 
s ‘notice must be, not a general one, but personally addressed 
to the individual to be charged. It must be a separate and 

distinct communication, apart from the bill—and it must 
state the precise date from which interest will commence to 
run. 

This being the case the Court disallows the intersest. 

Decare.—For plaintiff Rs. 64/8 with costs on that a- 
mount. Decree to bear interest at 12 per cent. 








Tue 26TH Ocroser 1859. Where a certifi- 


at eg Larne has 
ar ed ts e tai t 
T. P. Sparks, Esq. Judicial Deputy Commissioner. promeciie hk aca, 


and = afterwards 


Regular Suit No. 430 of 1859. the party retamn- 
1. Rahim Beebee AB take she ens 
Ae be case 
2. Ibrahim Sahib, vs. § Macleod, ine Cont eid 


: . sence of an 
For recovery of a diamond ring value 550/ Rs. and a special agres 


promissory note 450/ Rs., total 1,000/ Rs. entiiiod 
F : Ea quarter fees. 
Fi Date of institution 21st September 1859. 


Mr. T. Newton for plaintiff. 
Defendant present in person. 


. Puaint.-—Defendant is a certificated pleader of the Court. 
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On the 23rd August 1857, plaintiffs requested defendant to 
undertake for them the conduct of a suit against one Ali Jan 
for a large amount ; defendant demanded a fee of one thou- 
sand rupees, and at last, after some discussion, it was agreed 
that plaintiffs should give defendant a diamond ring, which 
defendant agreed to take at a valuation of 550/ Rs., anda 
promissory note for 450/ Rs. Subsequently plaintiffs chang» 
ed their mind, and declined to institute tie suit, as therefore 
defendant has not done anything for plaintiffs they claim the 
return of the ring and the promissory note. 

Answer.—Delendant denies the right of plaintiffs to re~ 
cover the ring, as it was given to defendant as a retainer for 
undertaking their cause, and defendant took all the prelimina- 
ry steps such as taking down plaintiffs’ statement, and advis- 
ing them how to act. Defendant was perfectly ready and 
willing to have instituted the suit, and carried it through the 
Courts, and it was entirely plaintiffs’ own fault that this was 
not done. Defendant also calls the attention of the Court 
to the length of time that has elapsed since the cause of ac 
tion arose. 

Defendant pleads further that the ring has been stolen 
from him, and denies that it was worth more than 200 Rs, 
The promissory note he delivers into Court. 

Issnes.—On these pleadings the Court declared the fol~ 
lowing issues. 

I-sues or ract.—I1. What was the value of the ring? 

2. Whether defendant has lost the ring in dispute. 

Issuz or Law.—Whether plaintiffs are legally entitled to. 
recover the ring. 

Evipence.—Plaintiffs name 2 witnesses, 

1. Mirza Ahmed. 
2. Aga Tuckee Sheerazee. 

Defendant names, 

1. Jones. 

2. Soorabjee Eduljee. 
3. Judah Ezekiel. 

4, Macleod (defendant.) 

All these were examined. 

Defendant further cites the record of Sessions Case No. 3 
of 1858 in the Provincial Court : 

Mee Shway Oo. 
Ngakhyo. 
which the Court sends for and examines. 

Jupement.—Neither of the witnesses for plaintiffs speak 
to the intrinsic value of the ring, but they say that defen- 
dant agreed to take it as part of his fees, at a valuation of 
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550 Rs. The nearest approximation to a valuation is that 
of plaintiffs’ 2nd witness, who states, ‘1 should say the value 
was something a little less than that, i. e. 550 Rs., as it was 
taken as part payment of fees.” 

The evidence for the defendant amounts to nothing at all 
beyond his own declaration that he has had the ring stolen 
from him, which, unsupported as it is by corroborative evi- 
dence, the Court does not consider amounts to sufficient le- 
gal proof of the fact. The evidence of defendant’s witness 
Soorabjee Eduljee, on whose character as a witness this 
Court has betore had occasion to animadvert, betrayed a 
maass of irreconcileble contradictions, and had it not been for 
the length of time which has elapsed since the occurrence 
rendering it just possible that these contradictions may have 
artsen from defective memory, the Court would have comn- 
mitted him for purjury. 

Considering the circumstances of the case, and compar- 
ing them with the precedent cited in the case of Macleod 
v. Judah Ezekiel, appeal No. 119 of 1858 of this Court, the 
Court is of opinion that as the non prosecution of the case 
was not attributable to any fault or neglect on the part of 
the defendant, the latter is entitled to some remuneration 
for the time and trouble he must have expended in taking up 
the case, and this the Court considers should be at the same 
rate as would have been allowed to defendant had he insti- 
tuted the suit, and it had been withdrawn before all the 
pleadings were completed, that is to say one quarter of his 
regular fee or 250 Rs. 


As there is no legal proof that defendant has lost the ring, 
he is bound to produce it, or pay plaintiif the valuation at 
which he agreed to take it, viz: 550 Rs. 

Deducting the 250 Rs. therefore to which defendant is 
entitled as fees—there remains due to him 300 Rs. Taking 
into consideration the nature of the case, that it was plain- 
tiff’s own fault entirely the original suit was not proceeded 
with, and the length of time,— more than two years,—which 
the plaintiffs have allowed to elapse, without taking any steps 
to recover either the ring or the promissory note, the Court 
will not award plaintiffs their costs. 

Decree.—For plaintiffs 300 Rs. and the promissory 
note for 450 Rs., each party to pay their own costs. 
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Tt te alwage Tue 14rH or Novemper 1859. 


Presumed that 


onsideration h oe on 
Ieee siven far g T. P. Sparxs, Esq. Judicial Deputy Commissioner. 


Por bill of “ Regular Suit No. 487 of 1859. 
‘fn'asuitbe Gladstone Wyllie & Co. bvs.< A. Saiboo. 


tweenanindorsee : : 

and accepterofa = For Rs. 1996, balance due on a bill of exchange. 
bill of exchange, 

if the indorsee 


moves that be Date of institution, 26th October 1859. 
ee Mr. D. Macleod for plaintiffs. 
ceptor that he Mr. T. Newton for defendant. 


accepted without ef . 
consideration is = Py.atnt.—This is an action brought to recover the balance 
etlOn. cif th of a bill of exchange for 4000 Rs. drawn by Shaik Sah, and 
jaintiff, the is 
indorsee, gives Mahomed Mustan, on the defendant, indorsed by the draw- 
the Indorsets vers to Lorrain Sandelands & Co. and by them reindorsed 
the subject of over to plaintiffs for value. Defendant after paying 2,004 Rs. 
, aucther bill “ne : 

eel amount to account of the bill in three instalments, refused to pay any 
branch firm in more. and the bill was then protested for the balance 1,996 
Garena | Held Rs, which amount plaintiffs now sue to recover. 


fate ‘pisinvit'sn += ANSwer.—Defendant denies that plaintiffs are holders of 
jndorsee for va-the bill for valuable consideration, and pleads that defendant 
never received any consideration for it. 
Issues.—Upon these pleadings the Court declared two 
issues. 
1. Did defendant receive any consideration for the bill. 


2. Are the plaintiffs holders for valuable consideration. 

Evipence.— Plaintiffs name as their witnesses John Con 
nell. 

Defendant names, 

1. Saiboo, (defendant.) 
2. Steel, (partner in plaintiff’s firm.) 

The witness Steel being in a weak state of health, his 
evidence is taken by consent first, after which both parties 
decline calling their remaining witnesses. 

Jupement.—It is always presumed that consideration has 
been given for a promissory note or bill of exchange, and 
the onus probandi rests wiih the party denying the consi- 
deration. 

In this case the witness Steel has produced the account 
books and letter book of his firm, and has shewn that imme- 
diately on the receipt of the bill of exchange from Lorrain 
Sandilands & Co., plaintiffs remitted to the said firm at 
Penang a bill of exchange drawn by plaintiffs on the Calcutta 
branch of their house, in favor of the said Lorrain Sandi- 
lands & Co., for 3960 Rs., being the amount of the bill of 
exchange now sued upon, less 40 Rs. which plaintiffs charg- 
ed as their commission. 
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Defendant’s pleader argues from the fact of plaintiff’s 
having charged commission, and from the entries in plain- 
tiff’s books shewing that they have debited Lorrain Sandi- 
lands & Co. with the bill of exchange for 3960 Rs. drawn 
in their favor by plaintiffs on plaintiffs’ Calcutta branch, 
shewing also that they have credited the said Lorrain Sandi- 
lands & Co. withthe amount paid by defendant on account 
of the bill, and further that they have written a letter to 
Lorrain Sandilands & Co., calling upon them to refund 
the balance of the bill still unpaid by defendant, and for 
which plaintiffs now sue defendant,—that plaintiffs are sim- 
ply the agents of Lorrain Sandilands & Co. and have not 
purchased the bill, or given valuable consideration for it at 
ail. 

The Court is of opinion that notwithstanding any infer- 

ence sought to be drawn from the way in which the bill has 
been entered in plaintiffs’ accounts, there is the undeniable 
fact that plaintiffs have remitted to Lorrain Sandilands & 
Co. the full value of the bill, less 40 rupees commission, by 
a bill on plaintiffs’ firm in Calcutta, which bill being a ne- 
gociable document, plaintiffs’ firm in Calcutta will be obliged 
to pay if indorsed to a third party for value, notwithstanding 
that plaintiffs have been unable to obtain its value from de- 
fendants. Nor is this view of the case affected by the fact 
’ that plaintiffs have called upon Lorrain Sandilands & Co. 
to refund the balance unpaid by defendant, for on the 
failure of the acceptor to pay, the indorsee, naturally and 
legally, holds the indorser liable. 
- The argument of defendant’s pleader would have been 
good, had plaintitfs only given Lorrain Sandilands & Co. 
eredit in their books for the bill, and then, on its being pro- 
tested, redebited them with the balance unpaid, but it can- 
not avail in the face of the fact that plaintiffs actually remit- 
ted the full value of the bill, (by another bill equivalent to 
cash) to Lorrain Sandilands & Co. who indorsed it over to 
them. 

The Court finds therefore that plaintiffs are holders of the 
bill for full value, and this being the case, they are entitled 
to recover from defendant, even although defendant may 
not himself have originally received consideration for the 
bill. 

Decree.—For plaintiffs 1996 Rs. with costs. Decree to 
bear interest at 12 per cent. 
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Tre 28run Novemser 1859. 
Sf there be any 


fotont ambiguity - T. P. Sparks, Esq. Judicial Deputy Commissioner. 


yeement, evid- . Regular Suit No. 531 of 1859, 


ficedts expam © Daood Khan Mahomed. $vs.4 Soorabjee Eduljee. 
iat the proes =F or Rs, 20,043 due on an account stated. 


understood at tie 


eae wt ite Date of institution 11th November 1859. 
1 : pie 

ine a aa Po Mr. D. Pip te ae plaintiff. 
ere ro 

lg Mr. W. G. Campion for defendant. 


dence cannot be The following issues arise upon the pleadings. 
brought to shew 


that they realy’ Issums 1N BaR.—1. Whether the institution of this action 
meant something ig premature, inasmuch as by a written agreement between 


plain meaning the parties, filed with the plaint, plaintiff has agreed to ac- 


Plaintiffagrees cept payment of the amount claimed, by instalments month- 
to forego insict- 


ing on immediate ly of 600 Rs., commencing from a period which has not yet 
vee dae. ae arrived, and whether therefore this suit ought or ought not 


fendant on con- : . 
dition that defen- to be dismissed. 


dant mortgazes- 2. Whether in consequence of a partial failure of the per- 
to him certain 


immovenble, pro- formance by defendant of the agreement for which there 
perty urns 


Put that thouga may be a compensation in damages—the plaintiff can refuse 
eerie umn. t? fUlal pis part of the agreement. 

ights in the intiff i i i 
So ihe tte bas Whether plaintiff is entitled to sue for the whole of his 


eonvaved Ene claim against defendant, or whether he can only bring aa 

‘ope! ay . . 

Mr least for theaction of damages for breach of contract, or else for specific 
t, toa 

Mhurd paity, in. performance. 


whose naine it u ‘ 
sande registered. Ruuine ON THE IssuUES IN BAR.—On these issues the 
Held, that it is Court rules as follows: 

impossible for de- 


fendant to fulfil 1, Defendant has acknowledged to be indebted to plain- 
is engagint 2 tiff, on a settlement of accounts between them, to the amount 
agreement of 20,043 Rs. ‘This being the case it is clear that in the first 
and void, and instance, he is bound to pay it to plaintiff at once, but plain- 
plaintiff is enti- 


tled to enfurce tiff agrees to forego his right to immediate payment on con- 

Munorthe debt dition that.defendant shall do certain things within two days 

que taniety tte from the date of the acknowledgment, viz. from the 3lst 
October 1859. These certain things which defendant en- 
gages to do, and which are the condition for which plaintiff 
is to forego his right to demand immediate payment, are 
stated by defendant in his written agreement filed with the 
plaint, to be as follows. 

“IT Lind myself to mortgage my 10 Rangoon town and 
suburban allotments of which you have the grants, and also 
my 8 large or 360 small shares in the great bazaar situate 
in square C 8, and half of Ist class lot No. 7 square E. 
with a pucka building thereon now occupied by Scott & Co. 
for the period of 21 months. The income from the forego- 
ing property during the time specified, to be received by 
Ariff Ismailjee Bhom as, registered in Court;” vide exhibit A. 


Google 











[ 59] 


Now both the shares in the great bazaar and the half of 
the Ist class lot in square E, had been absolutely disposed 
of, sold, transferred and delivered forever to Ariff Ismailjee 
Bhom by registered deeds of sale executed on the 3rd and 
4th December 1858, by the defendant; exhibits O and P. 

Consequently when defendant promised on the 31st Oc- 
- tober 1859, to mortgage to plaintiff the said property, he pro- 
mised to do what he had no power to perform, for as the 
registered owner of land is alone recognized by these Courts, 
tue said property belonged absolutely at that time to Ariff 
Ismailjee Bhom, and defendant had no power to mortgage, en- 
ecumber’ or deal with it in any way whats.ever. 

Defendant has pleaded, that he possessed certain rights 
in the said property, inasmuch as on the seme day that he 
transferred the property aforesaid to Ariff Ismailjee Bhom, viz. 
4th December 1858, he took from the latter a bond, also 
registered, by which the said Ariff Ismailjee Bhom bound 
himself to restore the said pr»perty to defendant on the 4th 
of May 1861, provided defendant should pay to him, the 
said Ariff Ismailjee Bhom before that date 23,000 Rs. 

Defendant pleads that this sum would have been paid to 
the said Ariff Ismailjee Bhom by the rent of the said pro- 
perty, which, under the bond aforesaid, was to be credited 
by the said Ariff Ismailjee Bhom to the said sum of 23,000 
Rs., and that plaintiff at the time the agreement between 
the parties was signed, on the 3ist October 1859, was fully 
aware of the hold the said Ariff Ismailjee Bhom had upon 
the property, as is shewn by the clause in the said agreement 
viz: ‘The income from the foregoing property during the 
‘time specified to be received by Ariff Ismailjee Bhom, as 
‘* registered in Court.” 

‘ If there were any latent ambiguity in the written agree- 
ment of the 3ist October 1859, evidence might be called to 
explain it, and to shew what the parties understood by it 
when it was executed; but where a clear meaning can be ga- 
thered from the written agreement itself, it is not lawful to 
call evidence to shew that the words really meant something 
else than the plain sense they convey. Now in this agree 
ment defendant engages to mortgage, not, be it remember- 
ed, “my right title and interest in and to” &c. &c. but, 
absolutely “my 3 large or 360 small shares in the great 


“ bazaar situate in square C 2, and half of Lat class lot No.’ 


7 square E.” It has been shewn above that at that time 
the above property was absolutely the property of Ariff Is- 
mailjee Bhan as registered owner, and therefore it could 
nat be defendant’s property ; defendant had no right to 
speak of it as my 3 large or 360 shares, and halfof Ist class 
lot, and in promissing to mortgage them to plaintiff in twa 
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days, he promised what he knew he could not possibly per- 
form, unless in the mean time he repurchased them from 
Ariff Ismailjee Bhom, which he has not done. 

This is the strictly legal view of the case, but equitably 
also it is evident that plaintiff cannot be held bound by the 
agreement; for suppose the rent of the property should not 
realize Rs. 23,000 by the 4th May 1861, and suppose de- 
fendant should be unable or unwilling to make good the 
balance, plaintiff cannot compel him todo so, nor can he 
compel Ariff Ismailjee Bhom to receive payment from any 
one else than defendant, or to restore the property to any 
one else. What then is the value of this property as a secu- 
rity to plaintiff? Absolutely nil. 

Plaintiff has therefore shewn that it is impossible for de- 
fendant to fulfil his agreement, and consequently as the 
condition on which alone plaintiff agreed to accept payment 
of the amount due to him by instalments, has not been ful- 
filled; plaintiff is clearly entitled to sue for the immediate 
payment of the amount defendant has acknowledged to be 
due to him. 

This disposes of all the issues in bar. 

Issugs of ract.—There remain the following issues of 
fact. 

1. Is a set off of 14,596 Rs. or any other amount, dive: 
by plaintiff to defendant. 

2. What were the accounts between the parties which 
on being balanced showed a balance of 20,043 Rs. due by 
defendant to plaintiff as acknowledgd by him. 

3. Was the set off pleaded by defendant included itr 
those accounts or not. 

4. If not, how came it to be omitted. 

5. Is exhibit L. a forgery, or was it really executed By 
plaintiff in the month and on the date it purports to have 
been executed, and in the presence of the attesting witnesses, 

Conression or Jupoment.—The pleader for defendant 
withdraws his plea of set off, and confesses judgment. 


Decree.—For plaintiff 20,043 Rs. with costs. Decree ta 


bear interest at 12 per cent. 





Tue 7tx Decemser 1859. 


T. P. Sparks, Esq. Judicial Deputy Commissioner, 
Regular Suit No. 520 of 1859, 
-Bazanjee Cowasjee, 
.Aga Mehdy, afterwards 


vs.2 Begbie & Co, 
-Mahomed Mehdy, alone, 
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Date of institution 7th November 1859. 


at Se Held that 
Mr. T. Newton for plaintiff. unforcseen “acct 
Mr. D. Macleod for defendant. control of the 


Puainr.—That on the 27th August 1859, defendants con. foes wore eeny 
tracted to deliver to plaintiffs 50,000 viss of table salt, at the {'? Performance 


rate of 2 Rs. 2 as. per 100 viss, to be delivered within 14 comtact, if the 


days from that date. not in his agree- 


Defendants having failed to deliver the salt, plaintiffs provided tgainy 


bring suit for Rs. 1937/8/0 damages, being the difference o94 3oncs 


and exempted 

between 2 Rs. 2 as. per 100 viss, the rate they agreed to nell al Has 
pay defendants, and 6 Rs. per 100 viss, the present bazaar the event oftheir 
rate. “Evidence con- 
Answer ww Bar.—That the plaint is for specific per-theretimy of 
formance, whereas in casés of contract for the sale of such fine cin piey 
articles as salt, corn, wine, hops, sugar, and merchandize in spelt eninge. 
general, and all such things as can be readily purchased in support of defen- 
the open market, the Court refuses to interfere, because evert whcritn 
it is obvious that in such cases the money which will buy japeened must 


the article affords the speediest and best compensation that (er of public and 
ean be given to the purchaser ; that plaintiffs sue for the dif-ty, | 

ference between the pricc at which defendants contracted to overciaimed not 
deliver the salt and the present market value of the salt, al- phe h ape 


though the goods were deliverable, at the latest, under the [i4 not newer. 


contract, on the 10th September 1859; the market rate ters of demand, 
therefore on the 7th November 1859, (the date of plaint) given nim any 
eannot be recovered on an article of such fluctuating value. nates orthe ea. 
That the plaint commences by stating that plaintiff claims fia pertrk 
from defendants, fulfilment of their contract, followed by an their contact. 
allegation that defendants accepted from plaintiff Rs. 50, 
while at the same time the action is in this plaint declared to 
be between ‘ Bazanjee Cowasjee and Aga Mehdy,” joint 
plaintiffs, and these defendants. 
That the plaint begins with a prayer for specific perfor- 
mance, and ends with a prayer for damages. 
That for the above reasons plaintiff ought to be non- 
suited. 
The defendants also raise the following pleas in their an- 
swer in chief, which ought to have appeared in their answer 
in bar. 
That the contract with defendants was signed by only one 
person, viz: Mahomed Mehdy, and therefore Bazanjee Cow- 
asjee, has no right to sue at all upon it, and the plaintiffs are 
liable to nonsuit for misjoinder of parties. 
That the 2nd plaintiffs’ name is not Aga Mehdy, but 
* Mahoined Mehdy.” 
Ruuine on THe PLeas in BAR.—On the pleas in bar the 
Court in its proceeding dated 14th November 1859. ruled as 
follows. 
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1. That the plaint does not claim specific performance 
only but alternatively, laying the damages for non perform- 
ance at Rs. 1937/8/0. 

2. That the second plea is not properly a plea in bar, 
but a plea for reduction of damages, and as such therefore 
should have appeared in the answer in chiet. 

3. That the plaint filed in the suit is correctly worded, 
and therefore the errors remarked upon in the copy of the 
plaint given to defendants’ pleader, and which errors the 
Court finds on inspection do exist therein, are clerical errors 
merely. 

4, That the claim being alternative in the beginning, 
should have been also alternative in the end of the plaint, 
or vice versa, being for damages, only at the end, should 
have been for damages only at the beginning, so that the 
plaint might have been homogeneous throughout. 

5. That as the contract for the sale of the salt filed with 
the answer is signed by Mahomed Mehdy only, and as the 
contract states that the salt is to be taken from the godowns 
at Kemendine in “ my’ boats, the contract must be taken 
to have been made with him alone, and he only is there~ 
fore entitled to sue upon it. 

6. That as the name signed to plaintiff’s pleader’s power 
of attorney-is “* Mahomed Mehdy,” that and not “Aga 
Mehdy” is the plaintiff ’s proper name. 

Sufficient grounds appear here for a non-suit, but as the 
Court is always opposed to putting parties to the vexatious 
expense and delay of a nonsuit, on merely technical grounds 
not affecting the merits of the case, and as defendants’ plea- 
der has drawn his pleadings nearly, if not quite, as loosely 
as plaintiff’s, putting a plea on the merits into the answer. 
in bar, and two pleas in bar into the answer in chief, plain- 
tiff’s pleader is allowed to file an amended plaint. 

This he does. In this plaint the former errors are corrected. 
- Answerin cHter. The Court proceeds now to consi- 
der the answer. In this defendants plead, 

That they admit the contract, but plaintiff did not send 
any boats to take away the salt, nor did he tender the 
amount payable, or make demand at Kemendine for deli- 
very of the salt within the fourteen days specified in the 
sale note. And further the performance of the contract 
was rendered impossible by the act of God, viz. an unusual 


A 





and extraordinary rise of the tide occurring, and sweeping. 


away the whole of the salt stored in the godowns of the 
defendants at Kemendine, during the month of September 
1859. 

Defendants deny that plaintiff has sustained any damage, 
deny alsa that plaintiff is entitled to demand the present: 
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bazaar rate, and deny further that the present bazaar rate 


ts 6 Rs. per 100 viss. ‘ 

Rep.y.—Plaintiff in reply joins issue upon the allegation 
ot the destruction of the salt by the tide, and also of its be- 
ing occasioned by the act of Gud. 

On these pleadings the Court ruled at once, that as the 
salt was deliverable by the terms of the contract within 14 
days of the 27th August 1859, the date of the contract, and 
as plaintiff was bound to remove it himself within that pe- 
riod, he cannot claim as damages under any circumstances 
tore than the value of the salt on the 10th September 1859. 

The following were then declared as the issues to be tried. 

Issues or Fact.—1. What was the market value of salt 
at Rangoon on the 10th September 1859. 

_ @. Was the salt all washed out of defendants’ godown at 
Kemendine on the morning of the Ist September 1859. 

3. Did the tide on that morning rise to an unprece- 
dented height. 

4. Was the godown where the rice was stored such a place 
as petsons of ordinary prudence would use for the storage of 
salt. 

Issue or Law.—Supposing on the above issue of fact, 
the loss of the salt be found attributable solely to the act 
of God, what effect does that have upon defendants’ liability 
under the contract, 

Wirtne: ses.—Defendants named as their witnesses, 

. Stanley, 

. Brooking, 

. Augustine, 

- Ali Mooden, 

. Platt, 

» Ko Shway Gyee, 

. Ko Shangyee, 

- Moung Kya Gan. 

Of these the first five were examined ; the remainder de- 
fendants declined to call. 

Plaintiff named, 

1. Syde Akbar, 
2. Ko Shway Tin, 
both of whoin were examined. 

Jupement.—There is no doubt that the salt was washed 
out of the defendants’ godowns by the tide on the 31st Augt. 
and Ist September last, and the performance of the contract 
by defendants thus rendered impossible.’ 

Now arises the question, are the defendants absolved in 
consequence from all liability under the contract? There 


are few questions of law surrounded with more subtle and 
delicate distinctions. 


DIA HW — 
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‘he defendants’ pleader in support of his argument hag 
cited Chitty on Contracts, page 641 (ed. 1857) as follows, 

«And so the performance of a contract shall be excused, 
“if it be rendered impossible by the act of God.” : 

Plaintiffs’ pleader urges no argument in support of his de 
nial of defendants’ plea, and leaves the question in the hand 
of the Court. . 

Although the passage cited by defendants’ pleader ap- 
pears, at first view, explicit enough, it is a principle of law, 
laid down in the same book on the preceding page that the 
performance of a contract is not excused by the occurrence 
of an inevitable accident or other contingency, although it 
was not foreseen by, or within the control of, the party ; it 
being deemed to be his own fault and folly that he did not 
expressly provide against contingencies, and exempt him- 
self from responsibility in certain events. : 

These interpretations of the law seem exceedingly diffi- 
cult to reconcile. In the one case, a party is declared ex- 
cused, if the performance be rendered impossible by the act 
of God. In the other he is declared not excused, although 
the performance be rendered impossible by the occurrence 
of an inevitable accident or other contingency, even although 
it was not foreseen by, or within the control of, the party. 

We have therefore primarily to define exactly the differ- 
ence between “an act of God” and “an unforeseen acci- 
dent beyond the party’s control.” 

In this the book cited affords no assistance ; the only illus- 
tration of “an act of God” given is, a borrowed horse dying 
before it can be returned to its owner. The instances which 
have been held not to excuse performance are given as fol- 
lows : 

‘If a lessee covenant to repair or pay rent, he is not dis- 
“charged by the destruction of, or injury to, the premises 
‘by the lightning, fire, or wind. : 

“If a charterer of a ship covenant to send a cargo along- 
«« side at a foreign port. he is liable, if he omit to do so, al- 
“ though all intercourse with such port be forbidden by law 
« in consequence of the prevalence of an infectious disorder. 

« Tf a man covenant to deliver goods at London, the loss 
“of the boat by tempest will not excuse him.” 

Can it be said that the death of a horse is more an act of 
God, than lightning, pestilence, and tempest? The latter, 
it is true, all arise immediately from natural causes, but so 
does the death of the horse. All may equally be referred 
back ultimately to the great First Cause. 

In hope of throwing light upon this exceedingly difficult 
point, I turn to that most valuable and admirable work, 
Broome’s Legal Maxims—a book which is of more general 
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application, and affords more useful aid, on nice questions 
of law, than any other book of similar bulk with which [am 
acquainted. I find there, under the maxim “ Lex non co- 
git ad impossibilia,” the law thus clearly set forth by Sir 
W. Scott in his Judgment in the case of The Genevous, as 
reported in Dodson’s Admiralty Reports. 


“ The law itself, and the administration of it, must yield 
“to that to which every thing must bend—to necessity ; the 
« law in its most positive and peremptory injunctions, is un- 
<<‘ derstood to disclaim, as it does in this aphorism, all inten- 
“tention of compelling them to impossibilities, and the ad- 
“ministration of laws must adopt that general exception in 
“the consideration of all particular cases. In the perform- 
“ance of that duty it has three points to which its attention 
‘¢ must be directed. In the first place, it must see that the 
“ nature of the necessity pleaded be such as the law itself 
«would respect, for there may be a necessity which it would 
“not. A necessity created by a man’s own act with a fair 
“ previous kuowledge of the consequences that would follow, 
“and under circumstances which he had then the power of 
‘controlling, is of that nature. Secondly, that the party 
“ who was so placed, used all practicable endeavours to sur- 
«mount the difficulties which already formed that necessi- 
‘ty, and which on fair trial, he found insurmountable. 1 do 
‘¢ not mean all the endeavors which the art of man, as it ex- 
‘ists in the acutest understanding, might suggest, but such 
‘Cas may reasonably be expected from a fair degree of dis- 
‘cretion and an ordinary knowledge of business. 


“Thirdly, that all this shall appear by distinct and unsus- 
“ pected testimony, for the positive injunctions of the law, 
‘¢if proved to be violated, can give way to nothing but the 
‘clearest proof of the necessity that compelled the viola- 
“ tion.” 

It is further on explained that the meaning of this maxim 
“ Lex non cogit ad impossibilia’’ or, as it is also expressed 
‘‘impotentia excusat legem’” is, that where the law creates 
‘‘ a duty or charge, and the party is disabled from performing 
‘it without any default in him, and has no remedy over, 
‘then the law will in general excuse him. If however, a 
‘ person by his own contract absolutely engages to do an act, 
‘it is deemed to be his own fault and folly that he did not 
‘ expressly provide against contingencies and exempt himself 
** from responsibility in certain events. In such case, there- 
‘‘fore, that is, in the instance of an absolute and general 
* contract, the performance is not excused by an inevitable 
‘accident or other contingency, although not foreseen by, 
‘‘ nor within the control of, the party.” 
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“So far then it appears clear that thé duty of delivering 
the salt to plaintiff was not created by the law, but by the 
defendants themselves, who absolutely engaged to deliver it 
at a certain time, without expressly providing for any contin- 
gencies, and therefore although destruction of the salt by 
the tide may have been an inevitable accident, not foreseen 
by, nor within the control of, defendants, they are neverthe- 
less not exempted from liability. 


There remains the other question to be decided, viz: the 
act of God. Turning to the same book under the maxinr 
“ Acties Dei nemini facit injuriam,” I find the act of 
God thus defined. <The act of God signifies in legal phra- 
‘“ seology, any inevitable accident occurring without the in- 
“tervention of man, and may be indeed considered to mean 
* something in opposition to the act of man, as storms, tem- 
“‘ pest and lightning. ‘The above maxim may therefore be 
“ paraphrasedand explained as follows: it would be unreason- 
“able that those things which are inevitable by the act of 
“God, which no industry can avoid; no policy prevent, 
“should be construed to the prejudice of any person in 
** whom there has been no Iaches.”’ 


Here follow a number of illustrations, but these are all 
referable to the same principle as that already laid down, 
and shew, that the Act of God has the same effect, and no 
more, as “the unforseen contingency beyond the control of 
the party” already disposed of, viz: that it operates as a re- 
lease from all charges and duties created by the law, but 
does not exempt a party froin liability under his own con- 
tract, in which he himself absolutely engages to doa certain 
act without expressly providing against contingencies. 

The reason and equity of this are well stated hy M::apher- 
son, p. 368. “ But where the party mivt cle his ¢soracet 


“have provided against the cori. ce. eo has not done 
«go, and this has led the :v's+ +... gos Laue that he has- 
“ taken the risk upon i. «6... . ....ouimed a general and un- 


‘‘ qualified liability, he u:us. oe held liable accordingly, for 
«the terms would probably not have been so favorable to 
‘ the contractor, if he had made any exception.” 

I therefore find that even allowing the destruction of the 
salt to have been the act of God, still defendants are never- 
theless not released from their liability. 

But not only this, I do not consider the evidence addu- 
ced by the defendants in support of the 3d issue, amounts to 
such “ distinct and unsuspected testimony” as Sir W. Scott 
in the judgment above quoted lays down as absolutely in- 
dispensable’ to prove the necessity of relief fram the injunc- 
tions of the law. The witness@s Stanley, Augustine, and 


4 


Google 




















| 67 | 


Ali Mooden, who depose to the unusually high tide, are all 
employés of the defendants’ firm. In a matter of public no- 


- toriety like the rise of a tide, any number of disinterested 


witnesses might have been produced, yet defendants call 
only one unconnected with themselves, viz: Captain Brook- 
ing, Superintendent of Flotilla. Defendants could have hard- 
ly selected a more unexceptionable witness upon this issue, 
but his testimony does not amount to anything; he merely 
states that the highest tide of this year was on the night of 
the 3ist August, but he is unable to state that it rose toa 
greater height this year than the corresponding tides in for- 
mer years. Now it being notorious that the highest tide of 
this year would be on the 31st August, it rather tells against 
defendants’ case than for it, that they left the salt in a go- 
down by the river bank; for in the absence of any indepen- 
dent proof of the tide having risen to an unprecedented 
height this year, defendants appear to have been guilty of 
laches in not foreseeing and guarding against the danger of 
the highest tide of the year coming up above the level of the 
floor of the godown in which the salt was stored. With re- 
gard to defendants’ plea of non fulfilment by plaintiff of the 
conditions precedent, I find that by the terms of the con- 
tract, plaintiff was not required to send boats to Kemendine 
to remove the salt before the 10th of September. As the 
salt was all washed away on the Ist September, and plain- 
tiff knew this, he could not be expected to go to the useless 
expense of sending boats to Kemendine to remove salt which 
he knew was not in existence. He-wrote to defendants on the 
6th September, within the period required, stating his readi- 
ness to fulfil his part of the contract and calling on defen- 
dants to fulfil theirs. To this letter the defendants gave 
no reply whatsoever. The plaintiff, 1 consider therefore, 
has made a sufficient tender to avfendant and has conse- 
quently fulfilled the conditions precedent. 


In every point of view therefore defendants are liable, 
and it only remains to assess the damages. 

Plaintiffs’ have called two witnesses to the first issue, 
Syde Akbar and Ko Shway Zin. The first states that he 
saw the salt in defendants’ godown in the end of August 
and beginning of September. It was Madras salt, for which 
there wag no sale at that time nor has there been since. He 
had an offer of Rs. 4/8 for some salt of a similar descrip- 
tion, which he refused, as he considered he ought t» get 
8 Rs. for it, purchased it himself at Rs. 5/8 in January 


1859 and has it still. The 2nd witness Ko Shway Zin, . | 
states with the usual vagueness of a Burman tat he went ° 


about three months ago, with a boatman, name unknown, 
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to the defendants and the boatinan offered them 5 Rs. per 
100 viss, but defendants refused to sell it for less than Rs. 
7/8. 
It is not likely that defendants would have sold their salt ‘y 
to plaintiff for Rs. 2/2 at the very time they were refusing 
to take less than Rs. 7/8 for it, ahd altogether the Court 
places no belief whatever in the evidence of this 2d witness. 


The only witness on this issue for defendants, Platt, states 
that he does not know the market value of the salt, on the 
date specified. The salt was of a description not known in 
the market and not readily saleable. 


The evidence on this issue is altogether vague and unsa- 
tisfactory, but the Court considering that the salt was evi- 
dently not readily saleable, is of opinion that plaintiffs are en- 
titled only to the lowest rate which it has been proved 
any one actually offered for salt of the same description at 
the time defendants were bound to deliver it. This has 
been stated by the witness Syde Akbar to have been Rs. 4/8 
per 100 viss. 50,000 viss at Rs. 4/8 per 100 viss amounts 
to 2,250 Rs; from this is to be deducted the rate which plain- 
tiffs agreed to pay, Rs. 2/2, Rs. 1062/8, leaving a balance 
due to plaintiff of Rs. 1187/8, to which is to be added the 
50 Rs. he has paid to defendants on account, and which they 
must return. Total 1237/8. 

I do not allow defendants’ costs on the amount overclaim- * 
ed, as previous to the institution of the suit, they acted very 
badly towards the plaintiff in not replying to his letter of 
demand, and not giving him any notice or explanation, as 


they were bound to have done, of the reason why they could e 

not deliver the salt. , 
Decree.—For plaintiffs, Rs 1237/8, with = +.) ‘es 

amount. 


Tue 9tuH DecemBer 1859. 


Faxplanation of T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Hineipiee by Regular Suit No. 555 of 1859. 


which the Courts . 
of Pegu are guid- M Abdool K Mayflower Cri sp, 

din their deck eerza o0oi Kurreem, > vs. . 
sion Charles Malcolm Crisp. 


is. 
ano tplication of For foreclosure of a mortgage on Ist class lots Nos. 10, 


or ae I 1, and 12, in Square D 1, and Ist class lots Nos. 1 and 2, " 
geo arriag injn Square E, in the town of Rangoon. Suit laid at 79,005 _ 


rupees. - 


lak —_ 
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Date of institution 26th November 1859. 


Mr. D. Macleod for plaintiff. 

Defendants appear in person. 

r Puiaint.—That in consideration of a sum of 60,000 ru- 
pees paid by plaintiff to defendants, they (defendants) exe- 
cuted adeed of mortgage. dated 2Iist January 1857, by 
which, among other things, it was covenanted that, in the 

= event of the defendants failing to repay the said sum of 

- 60,000 rupees with interest at the rate of one and a half 

per centum per mensem, on the 21st day of January 1859, 

it should be lawful for plaintiff, his heirs or assigns, to enter 

upon the several parcels of land described as Ist class lots 

Nos. 10, 11, 12, in Square D 1, and Ist class lots Nos. 1, 

and 2, in Square E, and peaceably to have, hold, occupy 

and possess and enjoy the said lands, hereditaments and 
premises, to and for his (plaintiff’s) own use, without any 
let or hindrance by defendants. 

That defendants have made default, inasmuch as they 
have not up to this day paid any part of the said principal 
sum of 60,000 rupees; and further that 19,005 rupees are 
due to plaintiff by way of interest upon the said principal 
sum. 

Wherefore, plaintiff prays, 


ist. That defendants shall deliver up possession to plain- 
tiff of the parcels of land above recited, with all buildings 
and erections thereon : 


Qnd. That defendants shall, according to law and the 
Local Rules which obtain in Rangoon, duly register the 
1foresaid lots or parcels of land in plaintiff’s name as pro- 
Pea ae 
< #7. G4. “he said mortgage shall stand foreclosed, in 

manney »°..i ..:: ~>* by this Court shall be deemed just and 

proper: 

4th. That the au: . "> hich this foreclosure shall be 
ordered, shall be the at... © - which this suit is laid, viz. 
79,005 rupees, bearing interc.: at such rate as to this Court 
shall seem just: 

5th. That defendants be decreed to pay all costs of suit, 
of registry, and of plaintiffs obtaining full and entire posses- 
sion. 

Answer.—Defendants, in answer, admit the mortgage 
bond, the subject of the suit, and admit the amount claimed 
thereon. 

But defendants claim the notice of forclosure as required 
by Regulation XVII. of 1806, viz. one year from date of this 
suit, to redeem the said property, and therefore deny the 








Google 


| 70 ] 


right of plaintiff to foreclose the said mortgage before the 
expiration of such period. 

Issue.—The Court declared the only issue arising on the 
pleadings to be the following issue of law : 

Whether any, and if so, what notice of foreclosure of a 
mortgage is required to be given inthe Province of Pegu, 
before a mortgagee can lawfully foreclose his mortgage. 

The parties being asked whether they wished to produce 
any authorities, or urge any arguments upon the above issue, 
stated that they would leave the question entirely in the 
hands of the Court. 

Juncuenr.—lt may appear strange, but it is nevertheless 
true, that this point has never yet been authoritatively dis- 
posed of, either in this or the Provincial Court. It is one of 
very grave importance everywhere, and especially so here, 
where land is so valuable, mortgages so common, and the 
rate of interest so high. The Court will now, therefore, 
give the entire subject of foreclosure of mortgages the fullest 
consideration, and eadeavour to fix the principles by which 
the Courts of Pegu should be guided in adjudicating upon 
questions of this natur>. 

In the first place ‘deft ... ‘-*, not as an indulgence 
bat as a right, that this Court shall be governed by the pro- 
visions of Regulation XVII. of 1806 of the Bengal Presi- 
dency. This, therefore, appears to me a very proper op- 
portunity of devlaring by what laws and principles the Courts 
of Pegu are guided in their proceedings and decisions. 

Upon -this point much misunderstanding exists. These 
Courts, as is well known, are commonly called »« Non-Regu- 
lation Courts.” The proper term is, “ Extra-Regulation 
Courts.” ‘Lhe meaning of this is, not that the Judges of 
these Courts are left wholly without any rules or regulations 
at all. and are at liberty to follow entirely unrestrained their 
own ideas of substantive law, and of procedure, but simply 
that they are not bound to follow the Regulations of the 
Bengal Presidency,—a code partly based on Mahomedan, 
partly on Hindoo law, and adapted to a people totally differ- 
ing, in race, religion manners and customs, from that which 
forms the mass of the inhabitants of Pegu,—a code formed 
also with special regard to a most peculiar and complicated 
system of land tenures, and of revenue assessment and col- 
lection, from which these Provinces are happily entirely free. 
Pegu is subject only to the supreme Government of India, 
and forms no part or parcel of the Bengal Presidency, of 
“which it is independent in every way. The Local Regula- 
tions of the Bengal Presidency, therefore, can possess’ no 
more title to obedience or observance in Pegu than the Re- 
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pulations of Madras or Bombay, or the Code of the Punjato. 
or any other distinct and independent Extra Regulation 
Province. 


It follows, therefore, that defendants cannot clain as a 
right that this Court shall regulate its decisions or its prac- 
tice by any Bengal Regulation whatsoever, unless they can 
show that this Court, or the Provincial Court, has on some 
former occasion adopted the Regulation cited, by acting up- 
on it in some way, and so constituting it a precedent. Here, 
however, it must be borne in mind that in such a case as is 
just supposed, the Regulation would obtain force in Pegu 
not on the strength of its being a Bengal Regulation, but 
solely on the strength of its being a precedent of a Pegu 
Court. 


And this brings me to the second part of this head of the 
subject under consideration, viz. The Courts of this Pro- 
vince not being bound by the Regulations of the Bengal Pre- 
sidency, what laws are they bound by ? 


These Courts are regulated and influenced in their pro- 
ceedings and decisions by two distinct classes of law. 


The first, they recognize as authoritative, and these they 
follow implicitly, whith~ 40 possess, or endeavour- 
ing to exercise, any discretionary power whatsoever to set 
aside, modify, or suspend them in any way. 


The second, although our Courts do not acknowledze 
that per se they have the force of law, or that the Courts are 
bound to follow them, are nevertheless regarded when cited 
in a suit by either party, with that attentive and respectful 
eonsideration which is due to them, either as decisions 
v ch have been formally arrived at by Judges who, it is to 
hop .s aut. ". are well qualified to form a sound opinion, af- 
ter eviiats 2° scent before them—or as interpretations of 
law whicu .: --* ‘, ~en who have made it their peculiar 
study, and whose ~ . .- “»variably cited aad referred to 
as valuable, trustwori!,., i-+ «onvenient epitomes of the 
collective judicial wisdom © ++ existing in too diffuse a 
form for common use, in the inui nerable bulky volumes of 
the Law Reports of the several Courts of England and 
India. Our Courts will generally follow principles or pre- 
cedents of this description, or, if they reject them, will do 
so only after argument has been allowed thereon, and on 
grounds which bave particular reference to the state of so- 
ciety or general condition of the Province. In exercising 
this discretion, the Courts of Pegu do only what Lord Cor- 
tingham in the case of Walworth vs. Holt, as quoted !y 
Norton in his Law of Evidence, has declared to be the duty 
of a Court of Equity. viz. “to adapt practice and proce ture 
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* to the existing state of society, and not by too strict an ad- 
“ herence to forms and rules established under different cir- 
‘cumstances to decline to administer justice, and to enforce 
* rights for which there is no other remedy. This has al- 
‘‘ways been the principle of this Court, though not at all 
“‘ times sufficiently attended to.” 

The first class of law, then, by which our Courts are re- 
gulated and influenced, comprises,— 

: 1. Local Rules and Regulations regarding the procedure 
of the Courts, land tenures, revenue assessment, &c. issued 
by or with the sanction of His Excellency the Viceroy and 
Governor General of India: 

2. Acts of the Indian Legislature which are not of mere- 
ly local application, and which either by their express de- 
claration or by the absence of any restriction, express or im- 
plied, to any particular Presidency or Province, are intend- 
ed to apply generally to all parts of the British territory in 
India and its dependencies. A complete list of the Acts 
which come under this category has been drawn up and de- 
posited among the records of this Court: 

8. Decisions and Circular Orders ot the Provincial Court 
of Pegu. 

The second class consists of,— 

Ist. Decisions, Constructions, and Circular Orders of the 
Court of Sudder Dewany Adawlut, Bengal : 

2nd. Acts of the Indian Legislature other than those em- 
braced in Class |: 

3d. The Bengal Regulations: 

4th. Previous decisions of the Court in which the decision 
is cited as a precedent : 

5th. Standard works on Indian and English Law, e. g. 
Macpherson and Norton in the former—Chitty, Archbold, 
Smith, AbbottgStory, Stephen, in the latter. 

Although, therefore, the Court has refused to acknow- 
ledge defendants’ right to require it to be guided by the pro- 
visions of a Bengal Regulation, yet, as shewn above, the 
Regulation cited, as belonging to Class II, will be either 
adopted by the Court, and henceforth followed as a prece- 
dent in consequence of such adoption, or if the Court re- 
jects it, it will do so only after the fullest consideration, and 
for reasons which it will record in extenso. 

It re:nains then to determine whether on the grounds of 
public policy, Regulation XVII. of 1806, shall be naturaliz- 
ed in Pegu and have henceforth the force of a lex loci ; or, 
if not, what other principles of law regarding foreclosure 
shall be substituted for it. 


Google 











- 


[73 ] 

The title of Regulation XVII. of 1806 recites that it is 
“for an extension of the period fixed by Regulation 1. of 
“©1798 and XXXIV. of 1803 for the redemption of mort- 
“‘ gages, and conditional sales of land under deeds of bye 
“ bil wuffa, kut-cubalah, or other similar designation.” In 
order, therefore, to arrive at a thorough understanding of 
the merits of the question at issue, it is necessary to turn 
back to the two other preceding Regulations above referred 
to. 

For although the question here is not the meaning of the 
Regulation, but whether the Regulation itsclf shall be al- 
lowed to become law in Pegu, the principles on which stat- 
utes are to be construed, as explained in Broom’s Legal 
Maxims (2d ed. p. 437) are equally applicable here, viz. 
“« The construction of a statute, like the operation of a de- 


“vise, depends upon the apparent intention of the maker, 


‘to be collected either from the particular provision, or the 
‘¢ general inference drawn merely from the nature of the ob- 
‘‘ jects dealt with by the statute. Acts of Parliament and 
*‘ wills ought to be alike construed according to the inten- 
* tion of the parties who made thu.n; and the preceding re- 
‘‘marks as to the construction of deeds, and testamentary 
“instruments, will therefore in general hold good with re- 
** ference to the construction of statutes, the great object be- 
‘ing to discover the true intention of the Legislature. 
‘A remedial Act, for instance, shall be construed literally, 
“and so as most effectually to meet the end in view.” 
‘¢ Again, although itis very true that the enacting words ofan 
“ Act of Parliament are not always to be limited by the words 
‘¢ of the preamble, but must in many instances go beyond it, 
‘yet in a sound construction of every Act of Parliament 
‘the words in the enacting part must be confined to that 
“ which is the plain object, and general intention, of the Le- 
* gislature in passing the Act; and the preamble affords ¢ 
* good clue to discover what that object was.” 

Applying this principle to the question before us, we shall 
be able to discover what was the true intention of the Le- 
gislature in passing the Regulation cited ; what evils it was 
intended to remedy ; and thence to determine whether simi- 
lar evils exist in Pegu, and whether the Regulation affords 
the best possible, or at least an unexceptionable, remedy for 
them. Should this be found to be the case, public policy 
would seem to demand the naturalization of the Regulation 
here, and this Court can have no scruple or hesitation in 
giving it all the force of lex loci. Butif no similar evils 
are found to exist in Pegu, or if the remedy afforded by the 
Regulation does not appear sufficient to meet such evils as 
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may exist, or, if it appear, (to use a familiar expression), 
that the remedy is worse than the disease, or that some 
other remedy would be much more suitable and efficacious, 
then, the Court will not fetter itself by the said Regulation, 
but will mark out for itself such a course for its guidance 
now and hereafter in cases connected with foreclosure of 
mortgage as shall appear to it most conducive to the mutual 
benefit of mortgagor and mortgagee, and most consonant 
with public policy generally. 


The first of the Regulations above referred to recites in 
its preamble as follows: 


(Here the Court reads Sec. I, Regulation I. of 1798.) 


This shews that this Regulation was intended as a protec- 
tion to the mortgagor against a practice, declared prevalent, 
of the mortgagee, under a bye-bil waffa or conditional bill of 
sale, to deny the tender, or evade payment by the mortga- 
gor of the money due to him within the period limited for the 
discharge of it, and thereby possess himself absolutely of 
the estate. To prevent this, the Regulation enacts that the 
mortgagor may deposit in Court the amount of his debt, and 
the Court shall then give notice of the deposit to the mortga- 
gee, and call upon him either to surrender the conditional 
bill of sale, or shew cause why he should not be compelled to : 
do so. » oo 
This Regulation, it will be observed, has the interest of the 
mortgagor solely for its object, and it is over the mortgagor 
only that it throws its protecting gis. : 


The next Regulation cited, viz: XXXIV. of 1803, com- 
mences with substantially the same preamble as the last Re- 
gulation, from which it differs chiefly in provisions restricting 
the rates of interest to beallowed. The enactments relating 
to foreclosure are left unaltered. 


In both these Regulations it is noticeable that whilst espe- 
cial favor is shewn to the mortgagor, justice is conciliated 
by the recognition of the rights of the mortgagee to the pro- 
tection of the Legislature equally with the mortgagor, for it 
is said that “he, (i. e. the mortgagee ) if he mean to act 
‘‘ fairly, will also derive a benefit from arule being laid 
«¢ down whereby it may be ascertained whether the borrow- 
‘Cer (or mortgagor) was willing to redeem his property, by 
“the payment of the money lent upon it, within the period 
‘agreed upon between the parties, or whether, from his 
“ having omitted to perform the conditions of such redemp- 
*‘ tion, the sale is become absolute, and the property includ- 
‘ed therein finally transferred to the lender (or mort- 


“« gagee.)” 
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So far it is manifest that if the mortgagor deposited the 
amount of his debt in Court before the date upon which it 
fell due, he was allowed to redeem his estate, but if he failed 
to do so, the mortgage was immediately upon the expiration 
of the term stipulated absolutely foreclosed, and the estate 
finally transferred to the mortgagee, without any extension 
of time whatsoever, or any previous notice of foreclosure, or 
demand of payment by the mortgagee, being necessary. 

ie We now come to the Regulation cited by the defendants, 
XVII. of 1806. This is entitled, “A Regulation for extend- 
‘ing to the Province of Benares the rates of interest on fu- 
“ture loans and provisions relative thereto, contained in 
“ Regulation XV. of 1793, also for a general extension of 
“ the period fixed by Regulations I. of 1798 and XXXIV. of 
. 1803 for the redemption of mortgages and conditional 
*‘ sales of land under deeds of bye bil waffa, kut-cub-aleh, 
‘or other similar designation.” Passing over the part re- 
garding interest, as of no importance to the subject in hand, 
the preamble of this Regulation is as follows: 

(Here the Court reads Sect. 1. of Regulation XVII. of 

1806 from the words, “It is further requisite,” to the end.) 


Here the original exclusive object of the Legislature is de- 
clared to be again, as it was in the beginning, “to prevent 
‘¢improvident and injurious transfers of landed property at 
, “Can inadequate price,” but the interests of the mortgagee 
no longer enjoy even the partial recognition and acknow- 
ledgment afforded to them in the preceding Regulations I. 
of 1798 and XXXIV. of 1803. That this is not a merely 
accidental omission is very soon after apparent, for, whereas 
hitherto, on the mortgagor failing to deposit the amount of 
his debt in Court, and to give notice to the mortgagee before 
the time stipulated in the mortgage expired, the equity of 
redemption was forfeited and the estate passed absolutely. 
to the mortgagee ; now, by Section VII. and VIII. of the Re- 
gulation, it is provided that the mortgagor shall retain his 
equity of redemption until the expiration of a period of one 
year from the application of the mortgagee to the Court, 
for foreclosing the mortgage and rendering the sale abso- 
lute. 

A sweeping change indeed, placing the mortgagor in an 
infinitely better, and the mortgagee in an infinitely worse, 
relative position to the other, than they were ever in before. 
Although the Regulation itself is silent as to the reason for 
this great change, it may fairly be presumed that a need of 
some such enactment must have been felt at the time, and 
subsequent experience must have proved it well suited to 
the requirements of the people for whom it was passed, or. 
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else it is 8carcely ¢redible that it should have continued un- 
tépealed, and have remained in force as the law of Bengal 
unaltered up to the present day, a period of more than half 
acentury. It does not, however, at all follow from this, as 
& necessary consequence, that such a total subordination of 
the rights of the mortgagee to those of the mortgagor is re- 
quired here. 

Before coming to a final decision upon the acceptance or 
rejection of this Regulation by our Courts, it will be well to 
glance at the English law on the same subject. Here also 
there is evidently a strong leaning towards the mortgagor, 
and a desire to atford him every possible facility in recover- 
ing his mortgaged estate, as appears from the following ob- 
servations extracted from Coote on mortgages, which 1 copy 
from Chitty’s Commercial and General Lawyer, (Ed. 1857 
p- 557) as containing the essence of the practice of the En- 
glish Courts of Chancery in foreclosures in a more condens- 
ed form than it is to be met with elsewhere. 


‘“‘ Equity having determined that the mortgaged debt shall 
‘be considered the principal, and the land the pledge, and, as 
“a consequence, that the mortgagor, notwithstanding his 
“breach of condition and subsequent forfeiture at law of 
‘‘his estates, shall be relievable in equity, on payment of 
‘the principal, interest and costs, and the mortgagee in 
‘‘ possession be accountable for the rents and profits, it be- ¥ 
‘*came, on the other hand, just, that the mortagee should 
“not be subject to a perpetual account, nor converted into 
“a perpetual bailiff, but that, after a fair and reasonable 
‘s time given to the mortgagor to discharge the debt, he shall 
‘Jose his equity, or, in other words, be foreclosed of his 
‘right of redemption. On this principle rests the doctrine 
“‘ of foreclosure, and in the application of it the forbea. ance 
“ of equity on behalf of the mortgagor seems to have been 
“carried to its utmost limits, even so far as in some in- 
‘s stances to work a serious detriment to the mortgagee. 
‘For equity is ever ready to receive the excuses of the 
“ mortgagor, as well for the purpose of giving him time to 
‘‘ procure the money previously to the foreclosure, (which 
“has been extended to four enlargements of the time,) as 
“also for the purpose of opening the foreclosure, even after 
“‘ many years quiet possession by the mortgagee, under an 
“absolute decree of foreclosure, confirmed and even signed 
“and enrolled.” 

«The usual course to pursue to obtain a decree of fore- 
‘closure is for the mortgagee to file a bill in equity, calling 
*‘on the mortgagor to redeem, within a specified time, and 
*“ praying that, in the alternative, he may stand foreclosed. 
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‘« After the answer is put in, the cause is referred to a Mas- 
* ter, to take an account of what is due to the mortgagee 
“for principal, interest and costs, upon which a decree is 
‘* made, ordering payment within six months, or in default 
«that the mortgagor shall stand foreclosed, in which latter 
** ¢ase, the decree is confirmed, signed and enrolled, and be- 
“comes absolute, subject to the foregoing observations as 
* to reopening it.” 

All the materials for a sound judgment on the question at 
issue are now collected, and it only remains to decide 
finally :-— 

1st. Whether the Court shall follow the law of Bengal: 

Qnd. Whether it shall follow the law of England : 


8rd. Whether it shall adopt a practice of its own, inde- 
pendent of both. 


I quite agree with the opinion above quoted, that by the 
English law, the forbearance of equity on behalf of the mort- 
gagor has been carried to its utmost limits, and the same 
may certainly with equal justice be said of the Bengal law. 

I recognize fully the policy of rendering it impossible for 
the mortgagee to deny the tender, or evade payment by the 
mortgagor, of the money due to him, within the period limit- 
ed for the discharge of it, and thereby possess himself of the 
estate, and therefore I regard as perfectly equitable Regula- 
tion I. of 1798, and also Regulation X X XIV. of 1803 (which 
is substantially the same), both of which require the mort- 
gagor to deposit the amount of his debt in Court before the 
expiration of the stipulated period for payme:t, and to give 
notice to the mortgagee thereof, failing wherein the mortgage 
to be immediately foreclosed and the estate finally transferred 
to the mortgagee. 


At the same time I see no reason to object to the exten- 
sion to the mortgagor of so much of the indulgence conce- 
ded to him by Regulation XVII. of 1806 as allows him to re- 
tain his equity of redemption, even although the stipulated 
period shall have elapsed without his paying the amount of 
his debt, until such time as the mortgagee gives him notice 
of foreclosure ; tor, inasmuch as the mortgagee can give no- 
tice of foreclosure the moment the stipulated period has 
elapsed, there can be no injury, or wrong done to him by 
allowing the mortgagor to benefit by an extension of time, 
for which he is solely indebted to the mortgagee’s forbear- 
ance or laches. 


But beyond this I cannot advance. I cannot see any just 
grounds of public policy, or private convenience, fur requiring 
the mortgagee to give one whole year’s previous notice before 
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he can avail himself of those rights with which the mort- 
gagor has voluntarily, and with due deliberation and formali- 
ties, invested him; whilst on the other hand, to use the 
words of Macpherson, “it is unnecessary to enquire whether 
‘¢ the borrower can in fact be better protected against extor- 
“tion than by enabling him to give a security, upon which 
“the lender may advance his money with confidence.” 
The Regulation which contains this enactment contains also 
many stringent provisions for limiting the rate of interest on 
mortgages to the then legal rate of 12 per cent. per annum. 
Doubtless this rule, of one year’s notice prior to foreclosure, 
had its origin in the same feeling of mistrust of, and antipa- 
thy to, lenders of money, on the part of the Legislature, 
which gave birth to, aud so long supported the usury laws, 
but which have disappeared at last under the light of ad- 
vancing civilization, and juster views of political economy. 

It seems to me that the Court cannot do better than 
adopt the spirit of the English law, in cases of foreclosure, 
without slavishly following its very letter (remembering that 
“ Qui heret in litera, heret in cortice.” This, as has been 
already declared, is as follows : 

“It is just that the mortgagee should not be subject to a 
“‘ perpetual account, nor converted into a perpetual bailiff, 
‘““but that after a fair and reasonable time given to the 
‘“‘ mortgagor to discharge the debt he should lose his equity, 
“or, in other words, be foreclosed of his right of redemp- 
* tion.” 

Here is a good sound basis to build upon—fair to both 
parties, protecting the mortgagor, on the one hand, from 
any fraudulent appropriation of his estate by the mortgagee, 
and not exposing the mortgagee, on the other, to being kept 
out of his just rights for an unnecessarily and vexatiously 
protracted period. 

This, therefore, the Court will adopt as the law regulating 
the present and all future cases brought for foreclosure of a 
mortgage, viz: 

Ist. The mortgagee under a conditional bill of sale may 
apply to the Court at any time after the stipulated period 
for the payment of the debt has expired, to call upon the 
mortgagor to pay into Court the principal, interest and 
costs, and to give him notice that failing therein, the 
mortgage will be foreclosed. 

2nd. On receiving such an application the Court will give 
a fair and reasonable time to the mortgagor to discharge 
the debt with interest and costs, and on his failing to do 
so, the Court will on the expiration of the period it has 
allowed the mortgagor, declared the mortgage foreclosed, 
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and the sale of the property to the mortgagee made abso- 
lute. It will rest with the Court to determine in every 
case what is a fair and reasonable time to allow for the 
discharge of the debt. This is more equitable and con- 
venient than to fix one invariable term for all cases. It is 
manifest that what might be only a fair and reasonable 
time to allow to pay off a mortgage on a property worth 
a lakh of rupees, would be a disproportionate and quite 
unnecessarily long period in the case of a bamboo hut 
standing on a thousand square feet of swamp. Six months, 
however, is the maximum time which the Court will ever 
allow under any circumstances whatever for the payment 
of the mortgage debt. 


8rd. The same principle of law shall be applied to cases 
when a mortgagee holds a power to sell, instead of a con- 
ditional bill of sale to himself; that is to say, the mort- 
gagee may apply to the Court to call on the mortgagor to 
discharge his debt, and on his failing to do so, within a 
reasonable time, to be fixed by the Court, the Court will 
order the estate tobe sold. The Court will not uphold 
the validity of any private sale by the mortgagee without 
the intervention of the Court, notwithstanding any clause 
in the mortgage bond conveying that power, unless at the 
time of or immediately before the sale the mortgagor ex- 
pressly give his consent in writing to such private sale. 


Ath. It is necessary also to note here that, agreeably to Sec- 
tion No. XV. of the Rules for the Revenue Administra- 
tion of the Province of Pegu, “ Mortgagees, for the fore- 
closure of whose mortgages no period has been fixed, and 
who have held unchallenged possession of the land for 
twelve years and more, shall have the right of owners to 
such land ;”—that is to say, that where mortgagees have 
been in undisturbed possession for twelve years and up- 

- wards, the equity of redemption is forever lost to the 
mortgagor. A very important Rule, which it is desirable 
thus publicly to bring forward and direct attention to; as 
I greatly doubt if it is at all generally known. 


The Court has now discharged the duty it imposed upon 
itself—and although this Judgment has extended to a most 
unusual length,—to a length, indeed, without precedent in 
our Courts of brief, simple, and summary procedure,—still 
it is believed, that the great importance of the interests in- 
volved in this decision, quite justifies the elaborate, and 
therefore necessarily long, exposition of the principles by 
which the Courts of Pegu are guided in the adoption or re- 

. jection of certain laws, and the i interpretation of laws; and 
also the equally extended and minute analysis to which the 
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law of foreclosure has been subjected, prior to the Courts 
settling its future practice. 


Decree.—The Judgment of the Court in the present 
case, as it is for a very large sum, is that defendants shall 
pay into Court, on account of plaintiff, within three months, 
that is to say, on or before the 10th March 1860, the sum 
of 60,000 rupees principal, and 19,005 rupees interest, 
together with further interest on the principal sum of 
60,000 rupees at the rate of one and ahalf per cent. per 
mensein, from 26th November 1859, the date of institution 
of this suit, to date of payment, with costs of this suit. Fail- 
ing wherein the Court will declare the mortgage foreclosed, 
and the several parcels of land described in the plaint to 
have become absolutely the property of the plaintiff for ever. 
The Court will also, if necessary, compel the defendants to 
register the conveyance of the said parcels of land, absolute- 
ly, to the plaintiff, and will order them to pay the costs of 
such registry and conveyance. On their so doing, their 
debt to plaintiff, under the said mortgage, will be declared 
by the Court entirely satisfied and extinguished. 





Tue 14TH DecemBer 1859. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 


Case dismissed Regular Suit No. 540 of 1859. 
for ougiit to have Soorabjee Eduljee, }vs.{ Nga Tsee. 


been included in , 

a former suit in- For Rupees 910 money paid to the use of defendant. 
stituted by plain- 

tifagainst defen- 


Gini Ge coma Date of institution 19th November 1859. 
Saree: contrast Mr. W. G. Campion for plaintiff. 
present claim @- Mr. D. Macleod for defendant. 


risen. . . . 
stan, Gan Se Peatnt.—Plaintiff claims 910 Rs., being the amount of a 


tice any viola deposit on the purchase by defendant of 4 lots of timber on 

by either of the the 12th January last at a Government sale, for the payment 

ped ueter. of which deposit plaintiff became security on defendant’s re- 

plewied ty ine quest, and which amount, on defendant’s failing to pay, 

spposite party. plaintiff was called upon to, and did, pay on account of de- 
fendant. 

Answer.—That the timber was purchased in defendant’s 
name in pursuance of an agreement between plaintiff and 
defendant that plaintiff should pay the deposit and after- 
wards clear the whole of the timber which defendant pur. 
chased, in consideration of which, defendant agreed to saw 
up the timber, and deliver the whole of it, when converted, | 


to plaintiff at the rate of 41 Rs. per ton. 
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That plaintiff did pay the deposit, but failed to pay the 
balance of purchase money to clear the timber, and therefore 
the lots became forfeited, and the performance of the con- 
tract impossible ; as this was owing to plaintitf’s fault, de- 
fendant is not liable for the deposit. 

On these pleadings the Court declared the following issues. 

Issuz.—1. Did plaintiff pay 910 Rs. to the Forest De- 
partment, as security to defendant. 

2. Was there an agreement entered into between the par- 
ties that the timber, though purchased in defendant’s name, 
should be paid for entircly by plaintiff, defendant only to 
pay the expenses of cutting it up and converting it. 

Evipence.—Plaintiff calls the following witnesses : 


1. Galstin, 
2. Hashim Vanjore. 

Defendant names, 

1. Moung Kyoo, 

2. Moung Ong, 

3. Aga Mahomed Ismail, 
4. Pho Too. 

After the Court had examined down to the 3d witness for 
defendant it saw great reason to suspect, although not plead- 
ed by defendant, that this claim ought to have been included 
in a previous suit between the same parties, No. 110 of 1859. 


The Court therefore declared the following supplemen- 
tary issue in bar. 


SuppLeMENTARY IS¢UE IN BaR.—lIs not the institution of 
this suit barred by plaintiff not having included it, as he was 
bound to have done, in his former suit No. 110 of 1859, de- 
cided on the 15th June 1859, thereby splitting his cause of 
action. 


On referring to the record of the former suit it appears 
that suit was for 4919 Rs., damages for breach of contract 
on a written agreement filed with the plaint ; from this agree- 
ment, and on the present and former suit it is evident, and 
indeed plaintiff admits, that the lots of timber, the deposit 
on which plaintiff now sues to recover, formed a part of the 
timber out of which defendant contracted to supply plaintiff 
with 130 tons of converted timber at the rate of 41 Rs. per 
ton. It is clear also from the evidence in the present suit 
that the consideration which induced plaintiff to become se- 
curity for this deposit was the promise on the defendant’s 
part to convert the timber then purchased, and deliver it to 
plaintiff at 41 Rs., which was below the market price of con- 
verted timber at that time. 
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Now it is clear to the Court, as plaintiff paid the deposit 
as the condition precedent of defendant’s contract with him, 
that when plaintiff instituted an action against defendant for 
damages for breach of the very same contract, he was bound 
to have included the amount so paid by him in the damages 
he sued for. 

Plaintiff’s pleader argues that the written contract on 
which plaintiff formerly sued, contained an acknowledgment 
that defendant had received from plaintiff an advance of 
3919 Rs. and a stipulation that in the event of a breach of 
the contract, defendant should pay liquidated damages 1000 
Rs. That this being the case, plaintiff did not and could 
not sue for more than 4,919 Rs. damages, but the payment 
by plaintiff of the deposit 910 Rs. was not included in the 
advance of 3,919 Rs., therefore if plaintiff had included this 
claim in his former suit, he must either have been contented 
with 910 Rs. as compensation for the loss by him of 1820 
Rs. which he proved in the former case is the profit he 
woald have made on the 130 tons of timber, had defendant 
delivered it, or if he had attempted to sue for this 910 Rs. 
in addition to the 1000 Rs. he would have been estopped by 
defendant’s pleading that the liquidated damages included 
every thing. 

This argument is quite unsound, for if the claim was kept 
out of sight by plaintiff in the former action because he knew 
he could not sustain it there, as the defendant had a good 
defence against it, he certainly has no right to try, by a side 
wind ag it were, to obtain a sort of subsidiary, and supple- 
mental decree against defendant. 

Plaintiff’s pleader objects that as the plea in bar was 
not raised by the defendant, the Court ought not of its own 
motion to have taken itup, but whenever a Judge observes 
that a clear provision of the law has been lost sight of, and is 
in danger of being violated, it is manifestly his duty, as 
pointed out by Macpherson, to interfere, and to bring back 
the case into the regular and legitimate channel of pro~- 
cedure. 

It is perfectly clear to the Court that this claim forms 
an integral and inseparable portion of the contract between 
plaintiff and defendant, for breach of which, on the part 
of defendant, plaintiff has already instituted an action for 
damages in this Court, Regular suit No. 110 of 1859, 
and obtained a decree for 4,699 Rs. The claim, the sub- 
ject of this present action, ought therefore to have been 
included by plaintiff in his former suit ;—not having done 
so then, he inust be considered to have foregone it, and 
the institution of this suit amounts to a clear case of split- 
ting the cause of action. 
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As defendant has not raised the plea upon which the 
case has been dismissed, the Court does not allow him 
his costs. 

Decrer.—Case dismissed ; each party to pay his own 
costs. 


Tue 19ra or DecemsBer 1859. 


T. P. Sparxs, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 569 of 18539. 
Soorabjee Eduljee, Svs.{ Aga Mahomed Ismail. 
To set aside adecree of this Court in Regular Suit No. 
456 of 1859, founded on an award of arbitration. 


Date of institution 6th December 1859. 


Mr. W. G. Campion for plaintiff. 
Mr. D. Macleod for defendant. 

Piatnt.—The grounds alleged for setting aside the 
award of arbitration, are that the arbitrators investigated and 
decided the case in the absence of plaintiff and without 
giving him any notice to attend, and consequently no wit- 
nesses or documents were produced on his behalf. 

Answer.—That no partiality or corruption has been al- 
leged, and that no award of arbitrators can be set aside un- 
less it be proved that the arbitrators have been guilty of 
gross corruption or partiality. 

On these pleadings the Court declared the following is- 
sue : 

Issue 1n BAR.—In an application to set aside an award 
of arbitration, is it essentially necessary to allege partiali- 
ty or corruption, and can an award be set aside by the 
Court on these grounds alone? 

Issue or Law.—lIf the issue in bar is overruled, has the 
plaintiff shewn sufficient grounds for setting aside the a- 
ward ? 

Jupement.—On these issues defendant’s pleader argues 
that the Court should be guided by Section 9 Regulation 
XXI. of 1808, which enacts that no award of arbitration 
shall be set aside except it be fully proved to the satisfac- 
tion of the Court by the oaths of two credible witnesses that 
the arbitrator or arbitrators has or have been guilty of gross 
corruption or partiality in the cause in which the award 
may be made. 
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The Regulation cited has been repealed by Act VIII. of 
1859, which enacts that an award shall not be set aside ex- 
cept on the grounds of partiality, corruption or other miscon- 
duct onthe part of the arbitrators. 


I do not consider it necessary therefore to allege partiali- 
ty or corruption in the plaint, so long as sufficiently strong 
grounds are shown for believing that substantial injustice to 
one of the parties has been done by the arbitrators. 


That this is the case in the present instance is clear; for 
the arbitrators investigating and deciding the matter in dis- 
pute, in the absence of one of the parties, and without al- 
lowing him an opportunity of being heard, or producing any 
evidence in his behalf, is a gross act of injustice, and can 
only have arisen either from the partiality of the arbitrators 
or a culpable indifference to the duty they had undertaken. 


Decree.—The reference to arbitration in case No. 456 
of 1859, as well as the award of the arbitrators in the said 
suit, is annulled, the case will be restored to the file, and re- 
tried de novo. Costs of this suit to follow the final judg- 
ment in Regular suit No. 456 of 1859 to which it refers. 


Tue 23rp DecemBer 1859. 


T. P. Spars, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 562 of 1889. 


1. Cohen, 


No persons al- J stone, 18. 
lowed'o be made ohnsto bus ; 2. McCarthy. 
merely nemina 4 
defendants, such = For Rs, 293/2/4 on a bill of exchange. 
parties only as 
are actually sum- 


Ratrevne Conte: Date of institution 30th November 1859. 
bali tahar sabato Mr. T. Newton for plaintiff. 
as defendants. Mr. D. Macleod for 2d defendant. 


md former inde- = Puarnt.—The bill of exchange sued upon is dated 17th 


to which the December 1855, drawn by plaintiff on the first defendant in 
Present suit was favor of John Mackey, and accepted by first defendant, the 
teidence of facts CONSideration set forth in the bill being disbursements on 


aspum °Y “®account of the Colonel Fraser. 


A bill of ex Plaintiff sues the second defendant McCarthy as registered 
change Seong part owner of the Colonel Fraser and therefore, as such, 
nal debt which liable for disbursements on account of the vessel; does not 
sideration for it, claim satisfaction against the first defendant as he has since 


ivself a distinct become protected as an insolvent. 
eause of action. 
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ANSWER OF THE SECOND Derenpant.—That any money A member 
drawi 

obtained by the first defendant, or debts incurred by him, $i\"In iis © 
were on his own account as an individual, and this defend- fms."1.8°O 


ant never obtained any benefit from them, nor was first de-name a bi 
rawn upon bi 


fendant ever authorized or empowered by this defendant to seif aione, 4 


. . . not bind the fi 

contract such debts in any way on his, this defendants, be- though the p 
half. ceeds were apy 
ed to partn 
ship purposes. 


That the money which first defendant obtained from 
plaintiff, and for which he drew the bill of exchange, the 
subject of this suit, was not expended by first defendant on 
the Colonel Fraser. 


That the registry of the Colonel Fraser as a sea going 
vessel, was effected contrary to the agreement on which she 
was constructed, she having been originally constructed as 
a cargo boat for the Irrawaddy River, and that the registry 
so effected was not, and is not, binding on this defendant so 
as to make him liable as a partner with first defendant for 
the debt now sued for. 

On these pleadings the Court declared the following issues. 


Issues or Fact.—1. Was the amount claimed expended 
by the first defendant for the schooner Colonel Fraser. 


2. Was the registry of the Colonel Fraser effected for 
a vessel going to sea, contrary to the agreement under which 
she was originally constructed as a cargo boat for the Irra- 
waddy River. 


Issuz or Law.—1. Supposing the registry to have been 
effected, as stated by the second defendant, contrary to the a- 
greement between the two defendants, would that release 
the second defendant from his liability to a third party for 
sums expended on the vessel. 


Plaintiff names as his Witnesses. 
1. W. Robinson, 
2. Cohen, (1st defendant,) On the Ist is- 
3. Mackie. 5 sue of Fact. 


Defendant cites, 


The Record of Regular 2 On the 2d issue of Fact 
Case No. 161 of 1859. and the issue of Law. 


The first defendant Cohen is not called to appear as a 
witness on plaintiff’s behalf, and it was irregular, and contra- 
ry to law and the practice of the Court, to enter his name in 
plaintiff ’s list of witnesses without a special application for 
the Court’s permission to do so, and without even noting a- 
gainst his name in the list of witnesses that he isa defen- 
dant in the suit. 
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The error however, is not so much here as in entering his 
name at all in the plaint as a defendant, no process having 
been taken out agaiust him. 

This has led to much confusion in conducting the case 
and will not be allowed again, such parties as are actually 
summoned to appear and answer only will be allowed to be 
entered in the plaint as defendants, merely nominal defen- 
dants will not be permitted. 

The evidence on behalf of plaintiff has fully proved on 
the first issue of fact that the consideration for the bill of 
exchange was, money advanced by plaintiff and disbursed 
by defendant Cohen on repairs to the Colonel Fraser. 

The judgment of this Court in the case cited by defend- 
ant, Regular suit No. 161 of 1859, Cohen vs. McCarthy, is 
conclusive as between the two defendants that the Colonel 
I'vaser was removed from Prome to Rangoon, and sent to 
Maulmain across the seas, by first defendant Cohen without 
the consent and against the will, of the second defendant 
McCarthy, and contrary to the original agreement between 
the same parties under which the vessel was constructed, 
and that such acts of first defendant were wholly unjustifia- 
ble, and that consequently first defendant Cohen was solely 
liable for the loss of the vessel. 

Plaintiff ’s pleader in his address objected to the judg- 
ment in the above case being admitted as in any way binding 
on plaintiff who was nota party to, and who was not privy 
to the said suit. 

Defendant’s pleader in his address was silent with regard 
to this objection, and the Court conceives he would have 
found considerable difficulty in rebutting it. 

Norton in his law of evidence says, regarding judgments 
being sufficient proof of themselves on the points which they 
embrace,—* but to hold such conclusive on their effect upon 
all the world, would be to infringe the principle which de- 
clares that res inter alios acte shall not be evidence against 
third parties.” And again, “the law annexes no universal - 
effect to the decisions of legal tribunals, only under special 
circumstances will it do so, that is to say where the judg- 
ment which it is sought to produce as evidence has been 
pronounced between the same. parties or their privies,” 
(that is, those who claim through, or represent, the original 
parties,) “and the matters in dispute sought to be establish- 
ed by the judgment in the second suit have been substan- 
tially the matters inquired into and declared upon in the 
first.” 

The present suit is between Johnstone and McCarthy, 
the judgment cited was delivered in asuit between Cohen 
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and McCarthy, it is clear therefore that the judgnient cited 
is inadmissible as evidence as to facts in the present suit be- 
tween different parties. 


There is therefore no evidence at all upon the 2d- issue of 
fact, and no ruling is consequently required upon the issue 
of law. - ; 

On areview of the case the Court found that one question of 
fact raised by the second*defendant in his answer had not 
been declared in issue, and as the case could not be satis- 
factorily disposed of without determining that question, it 
declared the following supplementary issues. 


Suprtementary Issues or Facr.—l. Was the amount 
expended on the Colonel Fraser disbursed by plaintiff on 
the joint credit of Cohen and McCarthy, or on the credit of 
Cohen only. 


2. Did the defendant McCarthy derive any benefit from 
the disbursements of this money or was it disbursed with 
his privity or consent. 


_ Supe.ementary Issue or Law.—lIf the 2d supplementary 
issue of fact is decided in the negative, is the second defend- 
ant liable to plaintiff for the amount disbursed on the vessel. 


On the above issue plaintiff recalls his former witnesses. 
Of these the first, Mackie, states that he was acting as agent 
for one Owen, who was acting as agent for defendant Mc- 
Carthy, and that the money was advanced to Cohen by the 
plaintiff on the strength of his, McCarthy’s, representations, 
witness being aware from the power of attorney which Mc- 
Carthy had given Owen that McCarthy was part owner of 
the vessel. ; 

The second witness, Robinson, states that the money was 
advanced by plaintiff on Mackie’s representation and witness 
told plaintiff he might safely advance money on the Colonel 
Fraser because he, witness, knew that McCarthy was a joint 
owner. 

Jopvemenr —Both parties have apparently overlooked 
the important fact that this suit is not to recover advances 
made on the Colonel Fraser, but to recover the amount of a 
billof exchange accepted by Cohen. Now abill of exchange is 
not like a simple receipt, that is to say, mere evidence of the 
payment of money, butof itself forms adistinct cause of action 
and extinguishes the original debt which formed the consid- 
eration for the bill. Now it is a principle of law thoroughly 
established ‘that although each partner by making, draw- 
ing or accepting negociable instruments in the name of the 
firm and in the course of the partnership transactions, binds ¥., BY'son Bills 
the firm, whether he sign the name of the firm, or sign by 3 Hd: P.19. 
procuration, or accept in his own name a bill drawn on the 
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firm, yet an action cannot be maintained against the firm 
where a partner has signed his own name only to an instru- 
ment, though the proceeds were in reality applied to parts é 
nership purposes.’ 

In the present action the bill of exchange is drawn by 
plaintiff on “Mr. Cohen” only and accepted by “S. D. 
Cohen” simply, it is clear therefore that whether the pro- 
ceeds of the bill were applied to the Colonel Fraser or not, 
or whether plaintiff knew that defendant McCarthy was a 
joint owner or not, plaintiff by drawing on Cohen only and 
taking his acceptance alone, has forfeited all claim upon de- 
fendant McCarthy and cannot sue him upon the bill at all. 

Decree.—Judgment for defendant with costs. 





Tue 23rp or DecemMBER 1859. 


T. P. Sparks, Esqr. Judicial Deputy Commissioner, 


A.and B. are ; 
pare owners ina Regular Suit No. 563 of 1859. 
iabte Seek M Cc h d 
‘vance on account Robinson vs. cCart y an 
of the vessel, > Cohen 


made to B. bya 


party whoknew For Rs, 400 money lent, and 50 Rs. money paid to the 


that both A. & B, 
were part owners use Of defendants. Total 450 Rs. 


in the vessel, = 
Mr. T. Newton, for plaintiff, ms 
Mr. D. Macleod, defendant. 
Date of institution 30th November 1859. 

Jupement.—The main features of this case being similar 
to those of No. 562 of 1859, Johnstone }vs.{ Cohen and 
McCarthy, the parties agree that the decision in this case 
shall be governed by the judgment in that suit. 

The two cases are identical antil the supplementary is- 
sues have to be decided, these are as follows: 

Issues or Fact.—1. Was the amount expended on the 
Colonel Fraser disbursed by plaintiff on the joint credit of 
Cohen and McCarthy, or on the credit of Cohen only. 

2. Did the defendant McCarthy derive any benefit from 
the disbursement of this money or was it disbursed with his 
privity and consent. 

Suppvementary Issue or Law.—If the 2nd supplementa- 
ry issue of fact is decided in the negative is defendant liable 
to plaintiff for the amount disbursed on the vessel. 

On the above issues plaintiff calls one witness Mackie, 
who states that he himself advanced the money as a partner { 
in plaintiff’s firm to Cohen, and would not have done so 
had he not been aware that McCarthy was a joint owner of 
the Colonel Fraser with Cohen. 
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This evidence does not toueh the second issue at all, and 
there is nothing to shew that defendant McCarthy received 
any benefit from the disbursement, or that the money was 
disbursed with his privity or consent. 


Now the law on this head, as explained in Lees on ship- 
ping (1856) p. 38, is, that “the mere fact of ownership, 
without privity of contract, is not sufficient to render an 
owner liable for goods furnished on the ship’s account, and 
in all such cases where repairs are not done for the owners, 
the true question is, on whose credit was the work done ;” 
but this, as is shewn by the examples cited, refers to cases 
only where repairs are ordered by some other party than the 
owners themselves. 

In the same work at page 40, it is said “a part owner 
will also be liable for repairs done on the vessel, although 
these repairs may have been ordered by a captain appointed 
by the other part owners, a fortiori therefore, a part owner, 
will be liable for repairs ordered by another part owner 


himself. Again “ if a part owner order the supplies in his 


own name, without mentioning any other’s concurrence, and 
the person giving the credit does not at the time know tnat 
there are other part owners ; that part owner cannot insist 
upon the other part owners being called in an action for the 
price.” The converse of this proposition shews, that if the 
person giving credit knows that there are other part owners, 
even although the part owner ordering the supplies does not 
mention their existence, the owner ordering the supplies 
can insist upon the other parties being joined with him io 
the action. If he can do this, how much greater is the right 
of the party giving the credit to one part owner, to join the 
other part owners, of whose existence he was aware when 
he gave the credit, in the same action with the part owner 
ordering the supplies. 

I consider the evidence sufficient to shew that at the time 
credit was given to Cohen it was known to plaintiff that 
McCarthy was a joint owner in the vessel. 


Defendant’s pleader has arguedth at the best possible evi- 
dence has not been produced and therefore inferior evidence 
should not be taken, this is a priaciple of law always care- | 
fully maintained by the Court, but it does not apply in the 
present instance, the witness Mackie has stated that Owen 
delivered into his hands a power of attorney executed by 
defendant McCarthy, empowering Owen to act for him, Mc- 
Carthy, as agent in all matters regarding the Colonel 
Fruser, that on Owen’s return from Calcutta, he, witness, 
returned to him the said power of attorney and does not 
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know what has since become of it, Owen has been long 
dead. Neither the power of attorney, therefore, nor Owen 


himself, can be produced, and the evidence of the witness 
Mackie is admissible. 


‘Decrer.—For plaintiff 450 Rs. with costs against defen- 
dant McCarthy. 
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REGULAR APPEALS. 

Tue 18ru Sepremper 1859. 
T. P. Sparks, Esq. Judicial Deputy Commissioner. Although inad 
Regular Appeal No. 142 of 1859. gen 
From the Court of the Extra Assistant Commissioner of ‘lieve ® par 
Twantay. der a contra 
APPELLANTS , £ Sie te grant 
1 Nga Shway Gan, | Responpents. pa iaaesion 
@ Mee Hmaing, | Sowell 
3 “ Shway Ee, }$vs4 1 Nga O, the bargain as 
4 ‘ Shway Mee, 2 Mee Phoo, gross impositic 
5 “ Meng Ya, (plaintiffs.) otioe ore tah 
words to shor 


(defendants.) J 
Original Suit No. 37 of 1859. 
For 5000 Rs. on a written instrument. 


Date of institution 29th August 1859. 


Decree APPEALED aGainst.—The lower Court decreed 
for plaintiffs Rs. 681 /3/4, and fined defendants Nos. 1 and 3 
300 Rs. each, or in default, nine months imprisonment, and 
the remaining defendants Nos. 2,4, and 5, 100 Rs. or in 
default three months imprisonment, for a false and vexatious 
defence. 

Grounps or Appeat..—Against this decision defendants 
Li on the following grounds. 

- That they have been unjustly, and inordinately fined, 
for ‘making a false and vexatious defence, although the 
plaintiff has failed to establish his case, or obtain a decree 
for any thing like the amount he sued for. 

InrerLocurory Procerpinc.—As when a case is once 


appealed, it is open to the appellate Court to review the 


whole of it, even with reference to points which have not 
been specially raised by the appellant, this Court causes the 
attendance of the respondents, and opens the whole case 
for consideration, without confining itself merely to the 
propriety of the fines imposed. 

Before the respondents had been duly summoned to ap- 
pear, it was not competent to the Court to interfere with 
the decision of the Court below upon the merits of the case, 
but on the first occasion of the case coming before it, name- 
ly on the 6th instant, this Court passed the following order 
upon the fines. 
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Inrertocutory Oxper.—Appellants Nos. 1, and 3, have 
been each fined 300 Rs. and the rest have each been fined 
100 Rs. for a vexatious defence and are consequently now 
in Jail. 

Appellants No. 2, the wife, and Nos. 3, 4, and 5, the 
daughters, of appellant No. 1, had no interest in the suit. 
It is true they all signed the bond with the first appellant, 
but this is only a relic of an old barbarous Burmese custom, 
according to which a whole family became slaves for: the 
debts of its head. . 

Notice to respondent to appear on the 13th instant, in the 


mean time the fines upon appellants Nos. 2, 3, 4,.and 5, 
are remitted, and they are at once released from Jail. 


Answer.—On respondents appearing they filed an answer 


in appeal, which is only a cecapitulation of the original 
pleadings and evidence. 


Jupement.—The facts of this extraordinary case are these; 


On the 9th waxing Natdau 1217, appellant No. 1, Nga 
Shway Gan, received from one Nga Shway Tha, 95 Rs. for 
which he executed a bond to deliver to the said Nga Shway 
Tha 100 baskets of rice in seven days after the date of the 
bond, or failing therein, to pay a penalty of & Rs. a day un- 
til he did so. Appellant Nga Shway Gan, having failed ta 
fulfil his contract, Nga Shway Tha was about to sue him for 
the penalty in the Myo-ok’s Court, whereupon appellant 
went to respondent Nga O, and asked him to get the bond 
out of Nga Shway Tha’s possession. Respondent consent- 
ed on the following terms ; that after respondent had got the 
bond, appellant was to execute a fresh bond binding himself 
to pay respondent 500 Rs. for obtaining possession of the 
original bond, and, for further security, appellant’s wife and 
his three daughters were to join in this bond, though their 
names were not in the former bond. Accordingly on the 
8rd waning Wahso 1221 appellants all signed a new bond 
to respondents Nga O and his wife Mee Phoo, promising to 
pay them 500 Rs. if they purchased the original bond. 
Respondents did succeed in purchasing original bond from 
Nga Shway Tha for 38 Rs., as appears in evidence, and 
now respondents have made out their little bill against ap- 
pellant as follows : 


Penalty of 5 Rs. a day on the original Rs. A. P. 
bond for 1,260 days, ................ 6,300 0 0 
Present market value of 200 baskets 
which appellant was bound by the 
original bond to deliver, ............. 200 0 0O- 
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: Aniount appellants bound thetiselves in 
the second bond to pay respondents 
for getting possession of the first 
bond, seeeebatee Gedesesdiecdcesece 000 0 0 


7,000 0 0 
Deduct amount foregone by respondents 

to make the suit cognizable in the 

Extra Assistant Commissioner’sCourt, ..2,000 0 O 


Balance sued for Rs,..5000 0 O 


_ Appellants acknowledge the genuineness of both these 
bonds, but plead that their signatures to the secon nd 
were obtained by duress, 


This point having been placed in issue by the lower Court 
appellants Nos. | and 3 tender themselves as witnesses, and 
doubtless commit perjury, as it is clear that no actual duress 
was used, but they merely signed the second bond in a sort 
of despair at the prospect of the jail staring first appellant in 
the face, when the holder of the original bond threatened to 
sue him upon it. It is for this, that the lower Court has 
fined soncileuts Nos. 1 and 3 each 300 Rs. as the worst, and 
the other defendants 100 Rs. each, as less guilty, for their 
false and fraudulent defence. 


That it was a false and fraudulent defence there is no 
doubt, but the lower Court should have taken into consider- 
ation the extenuating fact, of the utter ruin impending over 
a whole family, the iniquity of suing for 5000 Rs. on a con- 
sideration of only 95 Rs. which is all appellant ever receiv- 
ed—the little seed from which this Upas tree to him and 
his has sprung—and above all, that itis only to be suppos- 
ed that, as his wife and daughters (three girls of the ages 
of 19, 17, and 15 respectively) signed the second bond sole- 
ly by his direction and under his authority,—so they also 
supported, to the best of their ability, the false plea by 
which he hoped to escape from the result of his insane 
improvidence. 

That the lower Court considered the plaintiffs claim gross 
ly exaggerated and unjust, is proved from its decision, in 
which, at once lopping off the item of 6,300 Rs. being a 
penalty of 5 Rs. a day for 1260 days, it awards to plaintiff 
as follows, principal originally paid by Nga Rs. A. P. 


Shway Tha to first appellant,.......... - 9 00 
Interest thereon for 3 yrs. 4 ms. 25 days 
at 12 per cent. ....... cece cee eee eee 40 13 2 
Amount agreed upon for transfer of Bond. 500 0 0 
Total Decree....... 635 13 4 
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Even this appears to the Court too much. The second: 
bond in the opinion of this Court, arrived at after very 
carefully reading over and considering its import, cancels 
the first bond al ozether. Appellants all bind themselves 
expressly in this bo. rd that if respondents obtain possession 
of the former boud from -N-za Shway ‘Tha, they will pay res- 
pondents 500 Rs. They do not say that they will continue 
responsible to respo:dents under the former bond. Why 
should they? In that case they would have paid respon-. 
dents for absolutely nothing at all, for respondents might 
have sued them upon the original bond the instant they ‘ 
obtained possession of it, the meaning clearly is, that 
they were to pay respondents 500 Rs. to get quit of the } 
original bond to Nya Shway Tha, for ever. . 

It remains to be determined whether respondents can 
insist upon recovering the full amount of this second bond 
for 500 Rs., without reference to the consideration which 
they, respondents, paid first. 

Now although the Courts of Equity in England will not 
set aside a contract merely from the inadequacy of the con- | 
sideration, they do so occasionally when such an inadequacy } 
amounts to a fraudulent and unconscientious advantage.— . ‘ 
Thus Storey in his commentaries on Equity vol. | page 204, | 
quoted in Norton’s law of evidence, note to page 47, after 4 
declaring the well known rule that “inadequacy of consi- 
deration is not of itself a distinct principle of relief in 
equity” adds, 

« Still however there may be such an ‘iaconaclonablendse 
or inadequacy in a bargain as to demonstrate some gross” 
imposition or some undue influence, and in such cases,. 

Courts of Equity ought to interfere upon the satisfactory 
ground of fraud. But then such unconscionableness, or: ” 

such inadequacy should be nade out, as, (to use an ex- 
pressive phrase) would shock the conscience, and amount 

in itself to conclusive and decisive evidence of fraud.” E 

Now in the opinion of this Court, it does shock the con- 
science to award 500 Rs. in payment of 38 Rs. which is all 
respondents paid as consideration, and therefore this Court 
cannot enforce the bond. It will allow respondents as fol- 
lows, amount originally advanced to first appellant and- 
which is all he has ever received,........ Rs. 95 O O 
Interest thereon at 12 per cent for 3 years 

4 months and 25 days, ...... seeeeese Res. 4013 4 

Total Rs. 135 13 4 

The Court reduces the fine upon first appellant in consi- 
deration of the very exorbitant demand to which he was.un- 
justly exposed, to 50 Rs. or one month’s simple imprisonment, © 
and remits it altogether in the case of the other appellants. 
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Oxrver.—Decree of the lower Court modified as follows : 

For respondents (plaintiffs) 95 Rs. principal, Rs. 40/13/4 
interest, total Rs. 135/13/4; appellants to pay the original 
costs, as they were incurred by their false defence.* First ap- 
pellant Nga Shway Gan is fined 50 Rs. or one month simple 
imprisonment, for a false and fraudulent defence, respon- 
dents to pay costs of appeal, execution of decree to be taken 
out against first appellant only. 





Tre 207TH or SepremBer 1839. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Appeal No. 99 of 1859. 
From the Court of the Myo-ok of Pega. 


APPELLANT, ResponpDeEnNT, 
Nga Poo, Nga Shway O. 
(defendant.) (plaintiff. ) 
Original Suit No. 80 of 1859. 
For a parcel of paddy land measuring 4 acres 2 annas 6 
pie value Rs. 6/3/9. 


Date of institution 15th June 1839. 


Decree appeaLeD aGatnst.—This case was decided on 
the 30th May 1859 by the lower Court in favour of plaintiff. 

Grovunps or appeaL.—Against this decision defendant 
appeals on the grounds, 

1. That as respondent pleaded that he only took posses- 
sion of the land in dispute on its being abandoned by Nga 
Kong Han, respondent has no title at all, and only Nga 
Kong Han can sue for it. 

2. That the Myo-ok who decided the former case has 
piven evidence to prove that the land now in dispute was 
. Biven to appellant under a decree of the Myo-ok’s Court of 
Pegu. 

3. That the land in dispute in the former suit was de- 
scribed aslying round the Kyoung which was sufficient to 
identify it, plans of the land in dispute not at that time be- 
ing required to be filed. 

4. That the Myo-ok, when the second case was sent back 
to him for further investigation, instead of restoring the old 
case to the file made a new case with a new number. 

Juocment.—The Court elicits on interrogation the fol- 
lowing facts admitted by both parties. 


* Nors—When this dicision was passed, there were no stamps, and 
no pleaders’ fees in the subordinate Courts. 
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Respondent sued appellant for some land, which appellant 
says is the same as that now in dispute, in the Court of 
the Myo-ok of Pegu, case No. 97 of 1856, and judgment was 
given in favor of appellant. Copy of decree filed exinbit A. 

After this, respondent sued appellant again in the same 
Court for the land now in dispute, in case "No. 42 of 1858, 
and respondent obtained a decree. This was appealed 
against by appellant and the appeal dismissed in default. 
This order was reversed by the Provincial Court in special 
appeal, and the case was sent back by this Court to the 
Myo-ok for re-trial, as there was no plan of the land filed, nor 
sufficient definition of the boundaries to identify it by. 

The Myo-ok instead of obeying the Circular Order of this 
Court dated 4th April 1859, and restoring the case to the 
file, allowed the respondent to institute an entirely fresh 
suit with a new number, making the third original suit be- 
tween the parties. ‘ 

This suit the Myo-ok has decided in respondent’s favor, 
and against this decree this appeal is instituted. 

On referring to the original record, a better illustration 
could not be desired of the necessity of the stringent 
orders this Court has lately issued and enforced in the trial 
of suits for land. 

Here is the third suit, between the same parties, and it is 
impossible to discover what land has been decreed in any one 
of them. This Court is obliged to investigate the matter, 
and finds nothing at all to guide it. 

The copy of the decree in the first suit in the Myo-ok’s 
Court is thus, 

‘«¢ Cuarm.—For Paddy Land. 

“ Decree.—The land to be given to defendant.” 

Even the Myo-ok who tried the case is called as a witness, 
and admits that he does not know what land he decreed, 
only that it was described as lying “ round the Kyoung.” 

The other witnesses who have been called on both sides 
to this issue, know nothing. . 


It is impossible to say therefore, what laud the former 
decree referred to, and consequently as respondent has stat- 
ed, and appellant has not denied, that respondent cultivated 
the land in dispute in 1219 and 1220, appellant has failed 
to shew by what right he took forcible possession in 1221, 
and he must restore the land to respondent. 

Orver.—Decree of the lower Court confirmed, appellant 
to restore to respondent the parcel of land marked A in the 
plan filed by the surveyor in this case ; measuring 5 acres, 2 
annas and 6 pic, appellant to pay all costs in both Courts. 
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Tur 22nn or NovemBer 1859. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Appeal No. 168 of 1859. 
From the Court of the Assistant Commissioner of Pegu. 


APPELLANT, RESPONDENT. 
Nga Kyoo, vs. 2 Nga Shway Noh. 
(defendant.) (plaintiff.) 


Original Suit No. 34 of 1859. 

For a parcel of paddy lund measuring 18 acres 9 annas 3 
pie value Rs. 27/13/11. 

Decree appeaLeD acatnst.—The lower Court gave 
judgment fer plaintiff against the two defendants in the ori- 
ginal suit, Nga Kyoo and Nga Pya, on the 26th October 
1859. 

Grounps or appeau.—Against this decision first defen- 
dant Nga Kyoo only appeals on the following grounds, 


1. That although the respondent’s witnesses have stated 
that respondent had held uninterrupted possession of the 
Jand for 17 years they were not in a position to have known 
that fact of their own knowledge. 

2. That as appellant was able to shew thatin 1856 re- 
spondent obtained a decree against Nga Tet for the land in 
dispute, it is evident there was a break in the 17 years of 
uninterrupted possession deposed to by respondent’s wit- 
nesses. 

8. That in June 1859 respondent by deed, in the presence 
of attesting witnesses, gave up the land in dispute to appel- 
lant, and though appellant pleaded this in his original an- 
swer, the lower Court did not place it in issue, or call for 
evidence therdon. 

4. That as appellant had made over the land to Nga 
Pya, his co-defendant, for one season, the lower Court, even 
if it decreed for respondent, ought to have ordered the land 
to be restored to respondent, after the harvest, not before. 


Jopement.—On these pleas the Court rules as follows, 

Ist. That if respondent’s witnesses were speaking to facts 
of which they had no personal knowledge, appellant should 
have shewn this on the original trial by cross examination, 
or counter evidence, not having attempted to do so then, this: 
plea cannot be allowed to be entered now. 

2nd. That even supposing the decree referred to in this 
plea affected the land now in dispute, one year’s violent 
entry which respondent immediately and successfully resist- 
ed in Court, would not break the continuity of respondent’s 
possession, 
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lth. That this plea might have been pleaded by appel- . 
lant’s co-defendant Nga Pya, but cannot be pleaded by ap- 
pellant himself. 


All these pleas therefore are rejected as bad. 


The third plea however is good. It is distinctly pleaded 
on the original trial that respondent made over his right ti- 
tle and interest in the land in dispute, by a written instru- 
ment, to appellant. Respondent alleges that he was induced 
to do so by fraud practised upon him. 


The lower Court in its judgment has recorded as follows, 
‘«‘ Nga-kyoo (appellant) has stated in his answer that plain- 
tiff (respondent) had ceded the land to him by a written doc- 
ument, he has not however attempted to prove this state- 
ment, and the Court sees no reason to doubt that if such a 
document does exist, it was obtained from plaintiff in the 
dishonest manner set forth by him.” 


Now it was not necessary for the appellant to prove the 
existence of the document, for it had been admitted by re- 
spondent himself. It was however very necessary for re- 
spondent, after he had admitted the execution of such a 
document, to shew clearly how he could escape from its ef- 
fects. 


The lower Court has assumed far too much in setting a- 
side such a document on the mere ipse dizit of respondent, 
and it is necessary that this very important point should be 
regularly tried and disposed of, so material a point as this 
arising on the pleadings should certainly have been declared 
in issue by the lower Court, viz: Is the deed executed by 
plaintiff, yielding the land in dispute to defendant, null and 
void, on account of its having been obtained from plaintiff, 
by fraud. 

The duty of drawing the issues rests with the judge, and 
with such pleaders and agents as practise in the lower Courts, 
it is the more necessary that the judge should do this care- 
fully himself, and not consider it sufficient merely that the 
parties accept such issues as he proposes. He should satis- 
fy himself whether after evidence has been heard on the 
issues declared, and on that only, he will be able to dispose 
fully and finally of every point arising on the pleadings 
written and oral. 

Orper—Decree of the lower Court annulled and case re- 
manded for retrial upon the issue above declared. 
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REGULAR SUITS. 


a na 
Tue 6ra January 1860. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 409 of 1859. 
‘ 5 1. Her Maj. Government. 
Broun, vs. 


2. F. King, 
For Rs. 5000/0/0 salvage. 


Date of institution 12th September 1859. 
Mr. D. Macleod, for Plaintiff, 


Read the opinion of the officiating Advocate General of 
Calcutta forwarded by the Commissioner, with letter No. 7 
dated 4th January 1860, as follows ; 


“ With regard to claims of salvage, it is to be observed 
that although in practice such claims are in England, as well 
as here, invariably preferred in a Court of Admiralty, the 
right to recover salvage is not a particular branch of Admi- 
ralty law, but is recognized by the common law, and depends 
on principles of natural justice. 

“T therefore think that there might be cases in which it 
would be competent for the local Court at Pegu to enter- 
tain claims of salvage. But I think the present is not one 
of those cases. 

“The salvage is stated to have taken place “just at the 
mouth of the Rangoon river,” and the entrance of a navi- 
gable tidal river below the points where it becomes locked 
by the land, or to use the technical expression of English 
law, within the body of the Province, is part of the high 
seas. The cognizance of the present claim for salvage, if 
it arose on the high seas, would belong to the Courts of 
Admiralty.” 

The opinion of the Advocate General with tegard to the 
jurisdiction of this Court, coincides entirely with the view 
expressed by this Court at the time of the institution of the 
suit; at the same time as the plaint stated that the act of 
salvage occurred “at the mouth of the Rangoon river,” it 
was not competent to the Court to refuse to entertain the 
suit, as it was a matter of doubt what exact situation the 
words quoted were used to indicate. 

. The Court considers that the best defined limit to fix for 
its jurisdiction is a line drawn from the eastern to the wes- 
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tern obelisk, at the mouth of the Rangoon river. It is here 
the river first begins to become “locked by the land, or 
within the body of the Province.” 

The Court therefore declares the following issue of fact. 

Did the act of salvage which forms the subject matter. of 
this suit occur within, or without, a line drawn between the 
obelisks at the mouth of the Rangoon river. 

Plaintiff ’s pleader states that not being able to establish 
that the salvage occurred within the line described by the 
Court as the limits of its jurisdiction he wishes to withdraw 
the suit. 

Decrer.— Strike the case off the file as withdrawn. 


Plaintiff sold a 
certain quantity Tue 27TH Fresruary 1860. 
of timber of a : 


rtain quality t aera oes 
ralolt forge  Present—T. P. Sparks, Esq. Judicial Deputy Commissioner. 





price of which ° 
defendant gave Regular Suit No. 2 of 1860. 
plaintiff a pro- . 
missory note. Captain Leens, 

Plaintiff sues : : 
defendant on this Executive Engineer (. J a Gy 
pele nee of the Cantonment (°°) “7 AUSTIN: 
decree. A fter- of Rangoon. 


wards plaintiff 

di that de- i 
aucorore te ce ad Rs. 2106/1/8, balance due on an account for timber 
ken more timber ivei ; 

iets more amber 8 and delivered. 

quality than he 


bey sacs defen Date of institution the 
dant-for the dif- i inti 
dant-for the dif Mr. D. Macleod for plaintiff. 
the value of the Mr. T. Newton for defendant. 


be iy 
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sennt af his peo supply of timber for the department of Public Works, applied 
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Iris proved that from the department 100 tons of teak timber of a quality 
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gross careless’ tq pay ; but instead of this, he took 133 tons without the 
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of plaintiff's ser- consent or knowledge of plaintiff’s predecessor in office, and 
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Answer.—]. That the plaintiff is precluded from insti- 
tuting this suit inasmuch as the amount was due to plaintiff’s 
predecessor in office, Captain Fitzgerald, in the month of 


, Jane 1859, being previous to the action instituted against 


him in August 1859, Regular No. 250 of 1859, since which 
defendant has made reo purchases from the Executive Engi- 
neer’s department. 

2. That the plaintiff is precluded from bringing an action 
against defendant in matters connected with timber, as will 
be seen from a true copy of an agreement between himself 
and the Executive Engineer’s department, that all matters 
in dispute between them should be settled by arbitration 
which has not been done in the present case. 

Reeuy —1. That the first action No. 250 of 1859 was 
Drought on the defendant’s promissory nete for the value 
‘of 100 tons of timber at Rs. 42/8 per ton, and it was not until 
after that suit had been decided, that it was discovered that 
defendant had taken more than the quantity of 100 tons 
allowed him, and also that he had sefected timber of a high 
er value than he was entitled to under the agreement. 

2. That the contract referred to by defendant does not 
bar this action, inasmuch as that conteact is enly for defen- 
dant to supply the Public Works with timber, whereas this 
suit is fer the price of timber supplied to defendant by the 
Department of Public Works. 

Resorinver.—That the timber was in charge of plaintiff’s 
servants,and could not have been removed without their know- 
fedge, and therefore plaintiff or his predecessor must have, 
or might have, known, at the time of instituting the previous 
suit, what quantity and quality defendant had removed. 

Upon these pleadings the Court declared the following 
issues in bar. 

1. When the defendant removed the timber which forms 
the subject of this suit, was it done with the knowledge or 
privity of plaintiff or his predecessor in office. 

The 2d plea in bar is overruled, as it is clear, as stated in 
the reply, that the contract referred to, has no caanexion with, 
or bearing upon, the present transaction. 

Evipence.—Plaintiff names as his witnesses. 


1 R. Stevenson, 
2 Rebeiro, 

Defendant names as his witnesses, 
1 Stevenson, , 
2 Rebeiro, . 
3 Captain Fitzgerald (at Darjc eling,) 
N 
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4 M. A. Galstin, 

5 Nazir Ali, 

6 Shway Pay, 

7 Captain Leeds (plaintiff,) 4 


The Court directs defendant to begin. He examines his 
witnesses Nos. 1, 2, 5, and 7, and waives the remainder. 
Plaintiff does not call his witnesses again, as they have al- 
ready been examined for the defence. 


Juvement.—The evidence displays an almost incredible 
Taxity on the part of the phaintiff’s predecessor in office, Cap- 
tain Fitzgerald or his subordinates,—in the absence of Captain 
Fitzgerald, it is impossible to say which,—but it appears that 
after the defendant had made over his timber yard to the 
Public Works departnrent, and after that department had 
placed a European Surveyor in charge of it, on a salary of 
100 Rs. a month, and two chowkeedars to watch the timber, 
defendant was allowed to remove as much tiinber as he 
chose, without the slightest supervisive interference or 
check, so much so, that, as the witness Stevenson, the Over- 
seer of the yard on behalf of the department of Public Works, 
states in his evidence that Captain Fitzgerald gave an order 
that defendant was to be allowed to remove as much timber 
as he pleased, and he did not countermand this order unt# he 
had received from ‘“ defendant a list of what timber defendant 
had taken, there was no check upon the correctness of this list. 
whatever. Defendant might have taken 200 tons, and only 
entered 100 tons.” 


This strange statement is corroborated by the plaint, 
which admits the account has been made out from defen- 
dant’s own statement, and still more by witness Rebeiro, 
the Book Keeper of the department, who by way of chmax 
states that the accounts of this transaction which are enter- 
ed in the books of the department, were made out from a 
list which was “brought by Stevenson (the Overseer) on 
“the back of a piece of newspaper, which list Stevenson 
«¢ said he had received from an Assistant of the defendant, 
“and but for this piece of old newspaper so received, it 
* would never have been discovered that defendant had 
“taken more then his contract.” 

The timber was taken in June 1859, the plaintiff institu-. 
ted his action on the promissory note for this timber in Au- 
gust 1859. It is perfectly clear from the evidence that the 
timber which defendant took, was taken away with the 
knowledge, consent and privity of plaintiff’s predecessor and 
his subordinates. It was their duty to have kept an account 
of what quantity and quality defendant took. Had they 
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done so, when they sued on the promissory note, they would 
have been an a position te have sued for this amount also, 
which all belongs to the very same transaction, and ought 
therefore to have been included in the same suit. To sue 
for part then, and part now, is a splitting of the cause of ac- 
tion which the law, for excellent reasons, never allows, 
Plaintiff may say it isa hard case not to decree him asum 
which defendant allows to be due merely on technical 
grounds, but a great principle of law is involved, and hard 
cases, it is well known, make bad law. After ‘all, it is en- 
tirely the fault of plaintiff (or rather his predecessor in of- 
fice whom he represents, for plaintiff, personally, appears 
in no wise responsible) for not exercising that ordinary care 
and precaution in the management of his business, which 
the law requires on the part of all those who apply to it for 
a remedy. 
viunt, 
Decree.—Case dismissed with costs, 


Tue 3ist or Marcu, 1860. 


T. P. Sparxs, Esq. Judicial Deputy Commissioner. 
Regular Suit, No. 583 of 1859. 
1. Gladstone Wyllie & Co. 
Crisp & Co. Ve, 2. Wallace & Co. afterwards 
2. William Wallace. 


For Rs. 3,120/0/0 value of 104 pieces of timber, the pro- 
perty of plaintiff. 


Date of institution the Ist of December 1859, 


Plaintiffs appear in person. 
Mr. D. Macleod for defendants. 

After various technical objections to the plaint had been 
disposed of, by allowing plaintiffs to amend it, the plead- 
ings on the merits are as follows. That plaintiffs having 
bought, marked, and dragged 990 pieces of timber in the 
Toungoo Forest beyond the British boundary, they have 
recently discovered that 104 of those logs were jn the pos- 
session’ of the first defendants, and a few days afterwards 
they learnt that first defendants had sold them to second 
defendant. 

ANSWER OF FIRST DEFENDANT.—That the whole of the 
timber these defendants have received, was received from 
the Toungoo Forests, and purchased by them from the 
King of Ava. : 
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That even if it should appear that plaintiffs marks are. 
upon the timber, defendants having paid for, rafted and 
brought down the same, they are in no way accountable to 
plaintiffs whose proprietory right they deny. 

That the value of the timber is not more than 2,000 Rs. 
the quantity and quality being overstated in the plaint. 

ANSWER OF SECOND DEFENDANT.—That all timber in his 
possession was purchased in market overt, and he is prepar- 
ed to prove that it is his clear and lawful property. 

On these pleadings the Court declared the following 
issues : 

Irems or ract.—l. Whether the first defendants have 
any timber in their possession bearing the plaintiff’s mark. 

2. If so, how much and what is its value. 

3. Have the first defendants sold to the second defendant, 
any timber bearing the plaintiff’s mark. 

bi If so, how much, and what is its value. 

. Was such timber purchased in market overt. 


6. By what title have the plaintiffs affixed their marks 
upon the above timber. 
7. From whom and under what title do the first defen- 
dants hold, or dipose of, the said timber. 
Evipence.—Plaintiffs name the following witnesses. 
1 Ko Tsoung, 
M. FP. Crisp, 
John Crisp, 
Ko Shway Oung, 
Moung Pho, 
Ko Taik, 
Appiah, 
Baretto, 
First defendants name the following witnesses : 
1 Baretto, 
2 Lewis, 
Second defendants name the following witnesses, 
1. W. S. Steel, (partner of first defendants.) 
2. Byrne, 
3. Wallace, (second defendant.) ; 
Of these are examined for plaintiffs, Nos. 2, 3, 4, 5, 6, 7, 
and 8. 
For first defendants Nos. 2 and 3, for second defendant 
No. 1. The examination of the remainder is waived. 
Jupement.—F rom the evidence it appears that about four 
years ago, the plaintiffs purchased a quantity of timber from 
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the Thoogyee of the Nengyan Forests in the Burmese terri- 
- tories, part of which they removed, a considerable quantity 
was left bearing plaintiff’s mark. Last April, May Flower 
Crisp of plaintiffs’ Firm, went up to Mandalay, in order to 
remove *his timber in the Nengyan Forest, which he had 
heard first defendant’s agent Lewis, had marked. May 
Flower Crisp in his evidence endeavours to establish that 
he obtained an order to this effect, but the exhibits he has 
filed, do not establish this statement at all—they are exhibits 
B. C. and D. 

The first of these is plaintiffs’ petition complaining against 
Lewis. The 2nd exhibit C. is what the witness Crisp calls 
the order of the “ Lootdau”’ or Royal Court to the Nengyan 
Woon, ordering him to prevent Lewis from marking 
plaintiffs’ timber. I find, however, on reading this exhibit, 
it merely rehearses Crisp’s complaint, and adds if if is true 
that Lewis has been marking any timber already purchased 
and marked by Crisp, to prevent his doing so. ‘That is, it 
leaves the Nengyan Woon full discretionary power to act as 
he pleases. 


The last exhibit D., which Crisp says is the order of the 
Lootdau given him on leaving Mandalay, being a pass em- 
powering him to remove his timber from the Burmese territo- 
ries, is a mere passport, to allow Crisp to pass through the Bur- 
mere territories “ with timber purchased by him” other pro- 
perty, and his followers. No specification of the quantity 
of timber is contained, or any thing conveying any title to 
any property whatsoever. 

That plaintiffs never suceeded in obtaining a formal order 
from. the Burmese authorities to remove “thia timber, is 
“proved ‘by the evidence of plaintiffs’ agent, Ko Shway Oung, 
witness No. 4, who states that after” storing the timber on 
the bank of two nullahs, he could not remove it for want of 
an order from the King, as without that order, it was impos- 
sible to do so, and that order was never received. 


The evidence for the defendants proves that the timber 
in dispute was purchased by first defendants from the King 
of Ava, and removed from the forests beyond the frontier by 
their agents, with the sanction, and under the authority, of 
the King of Burmah, and his subordinate officers. 

Whether the timber originally was purchased by plaintiffs 
or not, is a point which this Court cannot investigate. It 
was obtained by defendants in the territories, and from the 
officers, of the King of Burmah. 

lt was quite competent to the Courts of that kingdom to 
decide whose claim was the better, plaintiffs or defendants, 
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and as they have decided that point in favor of defendants, 
and given them possession of the timber the Court cannot 
inquire further into that question.* ; 
The mere fact of plaintiffs’ marks being upon the timber 
gives no proprietory title, as it is well known that rival for- 
esters are very free in the use of their marking hammers, 
and generally mark every log they see it they can do'so un- 
observed, with the chance of making something of it here- 
after. Marks, therefore can only be regarded as evidence 
to identity, and this only to a very partial extent, never at 
al] to the right of possession. a 


Decree.—Judgment for defendants with costs, 





Tue 5Sru or Aprit 1860. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 184 of 1860. 


1. Soorabjee Eduljee. 
Daood Khan Mahomed, bos ; 2. Mee Kyo. 


To set aside the decree of this Court passed in Regular 
Suit No. 86 of 1860 for Rs. 4104/12/0. 


Date of institution 19th March 1860. 


Mr. D. Macleod for plaintiff. 
Mr. W. G. Campion for defendants. 


Praint.—That on the 20th February 1860, second defen= 
dant, Mee Kyo, instituted a suit No. 86 of 1860, against the 
first defendant Soorabjee Eduljee, for Rs. 4104/12/0, prin- 
cipal and interest on a promissory note. 


First defendant did not appear to defend the action, and 
on the 27th February adecree exparte was given in favor 
of plaintiff for the full amount sued for. 


This decree the present plaintiff now sues to set aside, 
(he being an interested party as a creditor of the first defen- 
dant to a large amount,) on the grounds that it was obtaine 
ed by fraud and collusion between the two defendants. 


* Nors.—This ruling is in no wise inconsistent with the ruling in 
the case of Meer Ali Nucky vy. Calogreedy, Regular Suit No. 23 of 1859, 
v. page. That only declared that the Courts of Pegu were not bound 
to enforce execution within the British Territory of decrees passed by 
the Courts of Burmah Proper. This lays down that the Courts of 
Pegu will not interfere to set aside the judgment of a Vourt in Burmah 


f Proper, which has beeri executed there, or open the question of owner- 


Ship of property of which a party has been placed in actual possession 
" the Burmese territories, by the constituted authorities of Burmah 
roper. ; 


Google 











[112] 


‘fhe second defendant, being the first detendant’s concu- 
bine, and no consideration whatever having passed for the 
note. Interest moreover is only payable on the promissory 
note from its falling due, not from date as decreed. 

First defendant does not appear, and the trial as against 
him is proceeded with, exparte. 


ANSWER OF THE SECOND DEFENDANT.—Denies that there 
: was any fraud or collusion, and alleges that this defendant 
did actually deliver to the first defendant, as the consi- 
deration for the promissory note, the jewels in number, des~ 
cription and value as set forth in the said note, and that the 
note does bear interest from date. Upon these pleadings the 

Court declared the following issues. 

Issues or Fact.—1. Whether second defendant was 
ever possessed of the articles specified in the promissory 
hote on which the decree sought to be set aside was based, 
viz. 3 diamond rings, 2 rows of pearl necklace, 1 gold neck- 
lace, 2 ruby rings and pair of na-doungs set with diamonds. 

2. Whether second defendant ever made over the said 
articles to first defendant. 


8. What was the value of the said articles. 
Issue or Law.—Whether the promissory note bears in- 
terest from date, or, from the date of its falling due. 


Evipence.—On these issues the parties produce the fol- 
lowing witnesses. 





Plaintiff names, 


1. Ma Khyo, (2d defendant with leave of the Court ) 
2. Soorabjee Eduljee, (1st defendant, with heave of the 
Court.) 
8. Mahomed. 
4. Ma Boo. 
5. Mee Mee. 
6. Ko Khwa 
Second defendant names, 
1. Mah Khyo, (2d defendant } 
2. Sovrabjee Eduljec, (Ist defendant.) 
, 3. Mahomed. 
4. Chill. 
5. Benan. 
G. Scott. 
7. Adams. 


The Court directed the second defendant to begin, and 
; after hearing the depositions of all her witnesses, did not 
| consider it necessary to examine the witnesses for plaintiff. 
Jupement.—The evidence for defendants is that the jew- 
els were given to second defendant about 5 vears ago by au 





Google 


asian 


| 113 ] 


vificer, whose mistress she then was; that she gave: these 
jewels to first defendant in her own house in presence of 
first defendant’s servant Mahomed only, who signed - 
promissory note as a witness. 


There may be some doubt as to whether second defen- 
dant ever possessed all or part of these jewels at all, but e- 
ven if she did, it is quite clear she never gave them -to. first 
defendant. : 

In the first place it is incredible that she ald have 
parted with property to so large an amount, which ‘she ad- 
mits was all she possessed, with only one witness to the 
transaction, and that one a menial servant of the’ person to’ 
whom she delivered the jewels, or that she would have taken’ 
unhesitatingly, and without question, a receipt for the said 
jewels, written in English, a language she could not read, 
and without knowing when, where, or by whom, it had been 
written. oe 

In the second place there are serious discrepancies be~ 
tween her description of the jewels, and that given by first. 
defendant, she states in her evidence that one of the dia- 
mond rings contained one large stone with four other stones 
round it, the other two of single stones only, first defendant 
declares that each of the three rings contained a single stone 
only. Second defendant says, that these rings were all in 
English settings. First defendant, that they were in Bur- 
inese settings. In the third place the writer of the promis- 
sory note has not been produced. First defendant says, he 
is Pay Chund, a Bengalee writer formerly in his employ, 
who could be found if he were sought for. Why then did 
defendants not search for and produce so important a wit- 
ness? But the witness Mahomed, first defendant’s own ser- 
vant says, that no such man as Pay Chund was ever in first 
defeudant’s employ, and he, witness, never even heatd of 
such a man, 

In the fourth place the unsatisfactory nature of the ac- 
count, first defendaut gives of the final disposal by him of 
these jewels to two strangers from Ceylon, both of whom, 
with the only witness to the transaction, have since gone to 
Ava, and therefore of course cannot be examined. 

In the fifth place the evidence of the 7th witness Adams, ~ 
who swears positively that not later than four or five months 
ago he saw second defendant wearing a gold necklace and 
a diamond ring, though the date of the promissory note, 
which second defendant has sworn is the date when these’ 
jewels, which were all she had, were delivered by her to first 
defendant, is 13th September 1859 considerably more than 
six months ago. 
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In the sixth place the notorious bad character of the first 
defendant Sooabjee Eduljee, who is now undergoing a sen- 
tence of seven years imprisonment for uttering a forged 
document, and who has been repeatedly proved by this 
Court, previous tu his conviction, to be utterly unworthy of 
credit. 


Taking all these circumstances into consideration, and the 
fact, that second defendant was first defendant’s mistress at 
the time the alleged sale of the jewels took place, nothing 
can to my mind be clearer than that the decree in the for- 
mer suit was obtained by fraud and collusion between the 
two defendants, on a promissury note which was given whol- 
ly without consideration, for the purpose of defrauding the 
creditors of the first defendant Sovabjee Eduljee ;—sach be- 
ing the case the decree of course must be set aside. 


Decree.—The judgment and decree passed by this 
Court on the 27th February 1860, in Regular Suit No. 86 
of 1860 in favor of Ma Khyo against Soorabjee Eduljee, 
for Rs. 4,104/12/0 with costs, is set aside and annulled. 
Defendants to pay the costs of this suit. 


—_—_—_—-— 


Tue np or May 1860. 


When a party 
to a snit calls the 
opposite party as 
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T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 172 of 1860. 
2. Jordan & Co. afterwards, 


Captain Wade. bo 
Jordan & Co. only. 


For Rs. 1750/0/0 money deposited with the second de- 
fendant by the plaintiff and unlawfully paid by the second 
defendant to the first defendant. 


1. John Cummins. 


Date of institution 13th March 1860. 


Mr. D. Macleod for plaintiff. 
Mr. G. J. Curran for 2nd defendant. 


tain contingen- 
cies should be 


posit until cer- . 








First defendant being stated in the plaint to be resident 
at Maulmain, summons was sent for service through the 
District Court of Maulmain, but returned with a report that 
the first defendant Cummins is not to be found. On this, the 
plaintiff moved the Court to strike the name of the first defen- 
dant out of the record, and allow the suit to proceed 
against the second defendants only. This the Court as- 
sented to, and the trial proceeded against the second de- 
fendants, Jordan & Co. only. 
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Puainr.—Plaintiff states that he paid Rs. 3050/0/0, te 
the second defendants on account of a house purchased by’ 
plaintiff from Cummins, on condition that defendants should 
hold the money in deposit until such time as Cummins de- 
fivered over the title deeds of the house, and completed the 
registry thereof in plaintiffs’ name. That Cummins has 
failed to deliver the title deeds, and the sale of the house by 
Cummins to plaintiff has since been set aside by a decree 
of this Court, whereupon plaintiff demanded repaynmrent of 
the 3,050 Rs. but defendants only repaid 1300 Rs. and rev 
fused to refund the remainder. Plaintiff now sues for the 
balance 1750 Rs. 


Answer.—Defendants admit that they agreed to hold in | 


deposit the sunr of 1300 Rs. which was last paid by plaintiff, 
under that understanding, and this sum they have repaid to 
plaintiff. They deny that they ever agreed to hold in depo- 
sit any of the previous payments amounting to 1750 Rs. 
They received them unconditionally, as agents for Cummins, 
and have paid him the amount. 

The Court delared the following issues on these pleadings. 

Issues or Fact.—l. Did the defendants receive from 
plaintiff the amount sued for, viz: 1750 Rs., under a@ pro- 
mise or assurance that they would hold the said money in 
deposit until a final registry of a house purchased by plain- 
tiff from Cummins was completed. 

2. Did the defendants promise or assure the plaintiff that 
they would hold the whole amount paid by him to them ip 
deposit as above stated, or only the last item paid by plain- 
tiff, viz: 1300 Rs. 

Issue or Law.—lI. If defendants only promised to hold 
the last item 1300 Rs. in deposit until the registry of the 
house was completed, can that be considered to operate as 
a promise to holdin deposit the several sums previously paid 
to them by plaintiff on the same account. 


The defendant’s pleader objected to the issue of law as he 
stated that this question had not been raised by the plead- 
ings, plaintiff having distinctly alleged that defendants pro~ 
mised to hold the whole of the payments in deposit. 

The Court overruled the objection, as a promise may be 
either expressed or implied, and although it did not appear 
very probable that any promise on the part of the defen- 
dants to hold the last payment in deposit would have had 
retrospective effect upon the previous deposit, still, there was 
just a possibility that such might be the case, and therefore 


the Court gave the plaintiff an opportunity of shewing that 
it was so, if he could. 
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-. Evipence.—The parties filed numerous exhibits and called 
the following witnesses. 
Plaintiff names, 


1. Lieut. Craig. 
2. Capt. Wade, (plaintiff) 
3. Cummins. 
Defendant names, 
1. Lieut. Craig. 
2. Capt. Wade, (plaintiff, with leave of the Court.) 
3. Pascal. 
4. Troy. 

As the summons on Cummins could not be served, the 
plaintiff would not delay the case by sending a commission 
to Maulmain, which was certain to be returned unexecuted, 
the evidence of Cummins therefore was not taken, the re- 
mainder were examined. 


Juncuext.—Witnesses Nos. 3, & 4. for defendant know 
nothing whatever regarding the case, the whole proof there- 
fore rests with the witnesses Craig and Wade who are nam- 
ed by both plaintiff and defendants. 

Nothing can be plainer and more positive than the evi- 
dence of both these witnesses that defendants received the 
whole of the amount paid to them by plaintiff, under the 
distinct promise and assurance that it should be held in de- 
posit by defendants, and not paid away to Cummins until 
such time as Cummins delivered over to plaintiff the title 
deeds of the house which he had sold to plaintiff, and regis- 
tered the house in plaintiff’s name. 


Defendant’s pleader has endeavoured in his closing ad- 
dress to invalidate this testimony, by pointing out that the 
receipts granted to plaintiff by defendants for the several 
payments do not specify that they are to be kept in deposit; 
that there is no difference in this respect between the re- 
ceipt for 1300 Rs. which defendants repaid, and for the re- 
mainder which they refused to repay, and that if therefore 
they were so honest as to refund the 1300 Rs. they would 
also have refunded the balance, had it been held by them 
under the same conditions; that there was an interval of 
six months between the last payment of the items making 
up the 1750 Rs. now sued for, and the 1300 Rs. which 
was paid last of all, and that in the interim plaintiff’s sus- 
picions having been excited as to the validity of the sale of the 
house by Cummins, he paid this sum of 1300 Rs. to defen- 
dants under extra precautions for his own safety, which he. 
did not before consider necessary ; that when plaintiff receiv- 
ed from defendants the 1300 Rs., plaintiff not only gave 
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them an unconditional receipt for the 1300 Rs. without any 
allusion to the 1750 Rs. which plaintiff had claimed and de- 
fendant refused to pay, but actually borrowed 500 Rs. from 
defendants, which he would never have done, whilst he had 
money of his own in defendant's hands which they refused 
to pay. 

This is all very ingenious, and the defendant's pleader has, 
as it was his duty to do, done the best for his clients, but 
these presumptions,—and they are nothing more,—are not 
strong enough to set aside the positive and direct evidence 
of the two witnesses Wade and Craig. The first is certain- 
ly the plaintiff, but this was known to the defendants when 
they themselves called him as their own witness. Now al- 
though the law permits in certain cases, a party to discredit 
the evidence of his own witness, it does not allow him to 
do so on grounds that were patent when he cited him as such. 
The witness Craig also, besides being called by the defen- 
dants themselves, is a Commissioned Officer, and in no way 
interested in the case, the Court therefore considers the evi- 
dence of both these witnesses as above suspicion. 


Their explanations dispose of every one of the presump- 
tions raised by defendant’s pleader, they state that after the 
positive verbal assurances of Mr. Jordan, of the defendants 
firm, it never occurred to them to ask to have it entered in 
the receipts for the sums paid to defendants, that they were 
to be held in deposit until the house was registered in plain- 
tiff’s name; that plaintiff’s suspicions as to the validity of the 
sale of the house by Cummins were partially excited so ear- 
ly as the payment of the second instalment by plaintiff, and 
that then defendant’s partner Jordan, assured him that he 
need be under no apprehension, as he, Jordan, would get 
the title deeds from Cummins, and that then plaintiff told 
Jordan to keep the money in deposit until the registry of 
the house was completed ; that on the payment of the last 
1300 Rs., plaintiff being very pressing for the title deeds, 
Jordan said “ you need not be afraid, this payment will be 
«held in deposit like the rest ;”’ that the reason why plain- 
tiff accepted the 1300 Rs. only, and borrowed 500 Rs. more 
from defendants, at a time when he had 1750 Rs. in their 
hands which they refused to refund, was, that there was 
a warrant out from this Court against plaintiff for 1806 Rs. 
4 as., and the urgency of the case admitted of no delay,- 
plaintiff was therefore forced to raise the money instantly, 
in any way he could, and had no time to compel defendants 
to disgorge the 1750 Rs. they retained, plaintiff however, on 
accepting this money and granting his receipt, distinctly 
gave defendants to understand that this was not to prejudice 
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his claim to the 1750 Rs. in dispute between them. It 
would.of course have been more satisfactory,.had all this 
been reduced to writing at the time, but half the suits which 
come before this and every other Court arise from the want 
of this most necessary precaution, and the ignorance of the 
forms of business which plaintiff has shewn in this and the 
previous suit between Cummins and himself, fully accounts 
for his resting satisfied with the defendant’s verbal promise ; 
it is fortunate for him that the defendants named him as 
part of their own evidence, and that on the occasion of pay- 
ing and receiving the money to and from defendants, he 
thought of taking with him so respectable and unexceptiona- 
ble a witness as Lieut. Craig. 
Decree.—For plaintiff 1750 Rs. with costs. 





Tue 307TH or May 1860. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. saeitgan iter 
Regular Suit No. 266 of 1860. omy, hones 

1. Doung Ngyo connee we vate 

Campion $ vs. 9. Pha ‘ware : contribution or 

. . indemnification 

For Rs. 500 money paid to the use of defendants. pany Wi iene 
; — gated the said 

Date of institution 26th May 1860. sakes ina disc 

Mr. W. G. Campion for plaintiff. reaped 

Mr. D. Macleod for defendants. a ee 


agent. 

. : ‘ T 
Puatnt.—That the two defendants having a claim against sceracogntaeeay 
one Ramdial Moteelal, employed plaintiff as their pleader semen ee 
to enforce the claim, plaintiff in that character applied. to 24 bis client for 


. : . , the remuneration 
the Assistant Magistrate for a warrant to arrest the said of theformer con- 
Ramdial Moteelal who was about to leave the Province, gaining the cause 
which warrant was granted, and Ramdial Moteelal arrested. pag oe 

On this Ramdial Moteelal brought an action in this Court, 
Regular Suit No. 220 of 1860, against the present plaintiff 
Campion for damages for this illegal arrest. The case was 
compromised by Campion paying 500 Rs. as damages. 

. Plaintiff now sues to recover this sum from defendants on 
the grounds, 

That the act-for which he had to pay these damages was 
done honestly, and boné4fide, by plaintiff, in compliance with 
the express directions and instructions of the defendants, 

That further, defendants have promised plaintiff to pay 
him the above amount on their succeeding in obtaining from 
this Court, a decree in Civil Regular Suit No. 213 of 1860, 
which decree they have obtained, through plaintiff their plea- 
der, for the full amount sued for, viz : 4893 Rs, 
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Awswer.—That in the case cited by plaintiff, Regular 
Suit No. 220 of 1860, this Court has ruled that “the Jaw 
makes no distinction in wrong doing between principal and 
agent.” 

That defendants deny having ever promised to reimburse 
plaintiff this sum of 500 Rs., or any part thereof. 

. That even if it were true that defendant had done so, it 
would be “ nudum pactum,” no consideration for such pro- 
mise having been received. 

Jupement.—-There is nothing in this case to put in issue, 
the points are so clear. 

Plaintiff, a pleader of this Court, and an attorney of the 
Supreme Court of Calcutta, cannot be allowed to plead that 
his application to an Assistant Magistrate, a Judicial Officer 
possessing purely criminal powers and no others, to arrest 
a defendant in acivil action, because that defendant was 
about to leave the jurisdiction of the Civil Court, was an act 
done bona fide, or that he really believed in good faith that 
in so doing he was acting legally. 

Section 39 of the Code defines the belief in good faith 
which exonerates a Judicial Officer from the consequences 
of acting in excess of his jurisdiction, to be—‘‘a reasonable 
conscientious belief—a belief, which, though erroneous, might 
be honestly entertained by a man who has reflected on_ his 


duty, and endeavoured to inform himself of it.” The same 


principle applies equally to the present case. 

Now most certainly if the plaintiff had “ reflected on his 
duty, or endeavoured to inform himself of it,” ever so little, 
he never would have applied to an Assistant Magistrate to 
arrest a defendant in a civil action, on the grounds that he 
was leaving the jurisdiction ot a Civil Court. 

Whether therefore plaintiff was, or was not authorized by 
the defendants to apply to the Assistant Magistrate for the ar- 
rest of Ramdial Mooteelal, matters not in the present ac- 
tion. In doing an act which he knew, or might and ought 
to have known, was wholly illegal, he, became solely res- 
ponsible for it, and cannot demand contribution or indemni- 
fication from any who instigated or participated in it. 

The second plea that defendants promised subsequently 
to indeminfy plaintiff, is, as stated by defendants, a mere 
nudum pactum, for which no consideration was given, and 
therefore which cannot be enforced. 

Plaintiff does not allege any consideration, he merely 
says, ‘‘the defendants promised that in the event of their 
obtaining a decree against Rarmdial Moteelal, they would 
pay it. Plaintiff states, incidentally, that defendants brought 
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that action through plaintiff their attorney. If by this'he - 
intends it to be inferred that the consideration for the pro- 
mise was plaintiffs’ professional services as their pleader in 
that case, then plaintiff’s claim is barred by Section 528 of 
the Code, requiring all agreements between parties and their 
pleaders respecting remuneration to be paid for professional 
services, to be in writing. Besides which, this Court has al- 
ways refused to recognize any agreement to remunerate a 
pleader conditional on his gaining the cause in which he is 
engaged. 

Decrer.—Judgment for defendants with costs. 





‘ Tue 4th or Jury, 1860. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. ; 
Regular Suit, No. 225 of 1860. Mie dap 


for erforminos 
Galstin $v .< Her Majesty’s Government. fondant pleas 
‘ ; hat plainti 
For Rs. 2,863/10/10 due for timber supplied. disqualified from 
suing to compek 


: ere a y him t form 
Date of institution the 17th of April 1860. the contrac a“ 
anti 
Mr. G. J. Curran for plaintiff. mista” Bconee’ 
: i dent. | 
Mr. D. Macleod for defendant. Phuntit replies 


x that he has, On 

Prainr.—That on the 3rd February 1859 plaintiff and fhis point issue is 

A : joined Held that 
Major Goodwin the Officer at the head of the department the on, probandi 
of public works, executed a written contract by which it was tif, and on his 
mutually agreed, that plaintiff should supply the department avidsher’ on. the 
of public works with 2400 tons of teak timber within two i, Judgement 
years, at rates varying from Rs. 42/8 to 65 Rs. per ton, ac- Se ane ae 
cording to the description, and scantling of the different Pegu do ee 
kinds of timber specified ; that, plaintiff being in need of tinction between 
money to carry out the above conditions, the said depart-sealard ars 


seal ard mot un- 
ment of public works should made advances to the plaintiff, * °°" 

at the rate of 22 Rs. per ton on the rough timber immediate-. 

ly it was landed in the plaintiff’s timber yard, or afloat in his 

creek, and properly moored or deposited in the Government 

timber yard, such advance to be made on the actual mea- 

surement of the timber, the manner in which such measure- 

ment was tobe made being distinctly stipulated ; that, on 

the timber being squared, the department of public works : 
should pay to plaintiff the full value of the said timber at the : 
rates agreed upon; and that, as collateral security for the | 
advances made to plaintiff, he, plaintiff, should immediately 
on the advance being made, deliver to the department of 
public works the whole of the timber which at the time of 
the advance might be in, or thereafter from the date thereof 
come into, the possession of the plaintiff. 
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Subsequently, to wit, on the 6th April 1859, plaintiff wrote 
a letter to the Executive Engineer, Exhibit D. A., stating 
that the above contract was not in accordance with the in- 
tention of the parties as settled in their previous conversation, 
and asking the Executive Engineer to consent toa modifi- 
cation of its terms so far as that the advance to be made 
on the rough timber being landed at plaintiff’s timber yard, 
should be calcilated on the actual cubic. contents of the 
rough timber, not on the probable out turn of the sawn tim- 
ber, the manner of measuring the rough timber is distinctly 
described. The letter goes on to say “I am willing to meet 
the views of the Chief Engineer by proposing the following 
alterations of the terms of payment, without prejudicing the. 
terms of the original agreement, which I hope will meet the 
approval of the Chief Engineer,—Government to advance 
on the whole of my stock of rough timber, say 3100 tons, at 
22 Rs. per ton or Co’s Rs. 68.200. Upto this date I have 
received in cash and by transfer to the Forest Department 
57,000 Rs. Balance Rs. 11,200 to be paid to the Forest 
Department this day, and from the commencement all the 
sawn timber delivered, and to be delivered, on the account 
at different rates being made up, one fifth of the amount val- 
ue of sawn timber to be paid in cash, or by transfer, as I 
may require, and the balance four fifths to be carried to my 
account in liquidation of the above advance, until such time 
as it will bring the balance, according to the terms of the a- 
greement, and then payment to be made on the terms of the 
said agreement.” ; 

To this proposal Major Goodwi: assents in a letter of the 
same date, Exhibit D. B., and on the strength, apparently, of 
the plaintiff's representation that he has 3,100 tons of rough 
timber in stock, sanctions an advance to him of 11,200 Rs. 
in addition to an advance of 57,000 Rs. which he had pre- 
viously received, making in all 68,200 Rs. 


Plaintiff now sues for Rs. 2,863/10/10 being the balance 
due for a certain quantity of sawn timber delivered by him 
to defendants, after deducting the advance he had received 
thereon at the rate of 22 Rs. per ton. 


Answer.—Defendants admit that the quantities stated and 
price charged in the bills filed with the plaint are correct, 
but deny that plaintiff has any right to payment of the amount 
sued for, in as much as he isstill indebted to Government 
in the sum of Rs. 43,545/13 on account of the advances 
made to him, and that he has not reduced that balance to 
an amount covered by the value of the security held by de- 
fendants in rough timber, as he was bound to-do by the 
terms of the contract as modified by his letter of the 6th 
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April 1859 Exhibit D. A. the quantity of rough timber in 
stock being wholly and entirely insufficient to cover the 
liabilities of plaintiff to defendant. 

Defendants admit Rs. 783/0/8 to be due to plaintiff, and 


state that they have tendered this sum to plaintiff, who has 


tefused to accept it. 

Repsy.—Plaintiff admits the letter, Exhibit D. A., but 
denies that a writing not under seal can control the opera- 
tion, or alter the terms, of a deed duly executed and regis- 
tered, such as the original contract of the 3d February 1859, 
and pleads further that in the letter in question plaintiff re- 
serves his rights under the original contract, and the propo- 
sal made in that letter is expressly made without prejudicing 
the terms of the original agreement. 

Plaintiff makes a figured statement to shew that if his 
conttact were completed by the delivery of the full quantity 
of 2,400 tons, and defendants only paid him at the rate of 
one fifth of the value, as they claim to do, there would re- 
main due to him on the completion of the contract a sum of 
37,718 Rs. 

Plaintiff pleads further that the allegation of defendants 
as to the insufficiency of the security held by them, as set 
forth in their answer, is too vague to require reply, and so 
vague as to render it impossible to reply to it specifically. 
Plaintiff therefore replies generally, that they have all the 
security on which they made their advances, namely, the 
plaintiff's timber yard and stock, which have been from the 
commencement in the possession of the defendants 

Resorinper.—Defendaunts’ pleader rejoins orally that plain- 
tiff has valued 2,400 tons which he originally contracted for, 
as if it were really in existence, whereas it has no existence 
to any thing like the quantity stated; that allowing that 
plaintiff has still 1,677 tons to deliver to complete his con- 
tract, plaintiff has not that quantity, nor anything like it, 
in rough timber in his yard. 

That plaintiff has entirely avoided a reply to defendants’ 
allegation that they do not hold sufficient security in rough 
timber to cover the advances, and has carefully omitted any 
allusion to rough timber. 

' [ssues.—The Court did not consider it necessary to put 
in issue pfaintiff’s plea that a contract under seal cannot be 
varied by a subsequent writing not under seal. This Court 
has never made any distinction between contracts under 
seal, and not under seal. It is a relic of barbarous ages 
when the Baron who could not write, as Bentham says, af- 
fixed his mark or sealed his deed with the pominel of his 
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sword. Itis not upheld by the Sudder Court of Calcutta, 
and there is not a single argument of any weight that.ean 
be adduced for cumbering our proceedings with such an arm 
tiquated and useless form as sigtltation, which, as the same 
authority observes, “has for this long time past degenerated 
into an idle and mischievous ceremony.” 

The Court therefore declared the following as the only 
material issue arising on the pleadings, viz. 

Issue or Fact.—1. What quantity of rough timber be- 
Tonging to plaintiff have defendants in their possession, #s 
security to cover the advances made by the defendants to 
the plaintiff. 

Plaintiffs pfeader objected to this issue, as not arising on 
the pleadings and irrelevant to the case. 

That the issue does not arise upon the pleadings is a most 
extraordinary assertion and one whicfr the Court is wholly 
unable to understand. The defendants in the 3rd para of 
their answer distinctly object to pay the amount claimed by 
plaintiff on the grounds that the stock of rough timber held 
by them as security for their advances is wholly and entire~ 
ly insufficient to cover the amount of their advances. It is 
true that plaintiff in his reply does not distinctly deny this 
allegation, but says it is too vague to require reply, and so 
vague as to render it impossible to reply to it specifically, 
and therefore under the old rules of pleadings, the Court 
would not have declared any issue on the point, but have at 
once treated this as an admission on the part of plaintiff that 
what defendants had set forth on this head in their answer 
was true, but as the new rules do not require one party ex- 
pressly to deny a statement put forth by the other, but leave it 
to the Judge to elicit the issues by interrogation, and as 
plaintiff replies generally that the defendants have sufficient 
security, the Court placed it in issue to allow the plaintiff 
an opportunity of proving that defendants had sufficient se~ 
curity in their hands. 

The relevancy of the issue will be treated of presently- 


On the day fixed for producing evidence on this issue, the 
Court directed the plaintiff to begin, this his pleader declin- 
ed to do, stating that the onus probandi rested on the de- 
fendants, the presumption being that they made the advance. 
on proper security. 

Now the contract as finally settled by the two letters of 
the 6th April 1859 so often referred to, is clearly, that ow 
plaintiff’s rough timber being landed in his yard, or securely 
moored in his creek, it is to be measured and advances 
made upon it, at the rate of 22/ Rs. per ton. 


Google 

















] 124 J 


As a condition preeedent therefore, ‘before plaintiff was 
entitled to demand one rupee from defendants under the 
contract, he must have rough timber in his yard or creek, 
and shew that the actual value of that timber at the rate of 
22/ Rs. per ton amounts to the full sum claimed by him 
from defendants. 

it-is true that the Chief Engineer appears to have taken 
plaintiffs word that he had 3,100 tons of rough timber in 
stock, and advanced him thereon 68,200 Rs. without taking 
sufficient precautions to satisfy himself that that quantity 
actually was in store, but this is no preof that there was that 
qnantity, and on defendants afterwards discovering that 
plaintiff’s estimate of the quantity of rough timber in store 
was a fictitious one, they are certainly not precluded from 
opening up the question. 

It is not for defendants to prove a negative, plaintiff sues 
to compel defendants to fulfil their part of the contract, de- 
fendants deny that plaintiff has fulfilled his part, which was 
a condition precedent to theirs, and declare, that he has al- 
ready reeeived much more money than he is entitled to un- 
der the contract, and refuse to pay him any mere ante he 
does so. : 

It plainly here rests with the plaintiff to shew that he has 
fulfilled the condition precedent, for as above stated, until 
he has done this he is not in a position to claim a single ru- 
pee-from the defendants. 

It is quite clear from the ‘tenor of plaintiff’s reply, and: 
his refusal to produce evidence to prove what quantity of 
rough timber he has in stock, that defendant’s statement 
that it is entirely insufficient to cover the advances made to 
him is true. Plaintiff therefore in fact has obtained a large 
advance from the defendants by a misrepresentation of facts, 
saying that he had 3100 tons of rough timber in stock, when 
in reality he had nothing of the kind. 

The defendants have paid into Court Rs. 783/0/8 the 
Court will therefore give a decree for this amount, but as it 
considers the suit vexatious, and plaintiff’s conduct not free 
from the taint of fraud it will not allow him any costs. 

Decree. —For plaintiff Rs. 783/0/8, plaintiff to pay: 
costs, , 
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Tue dota Jury 1860. 
Held that ser- 


ico of 8 sum. T. P. Sparks, Esq. Judicial Deputy Commissioner. 
fons upon the 


lg lala Regular Suit No. 250 of 1860. 
m is- 
ered under the Ramdeal Mooteelal, }vs.{ 1. A. Gray. 
imited liability 
ict, is a suffict- 


ntservice upon 2+ Lhe Calcutta and Burmah Steam Navigation Company. 


eee For Rs. 1192/4/0 value of a package unlawfully detain- 
ed by defendants. 


Date of institution 4th May 1860. 


Mr. D. Macleod for plaintiff. 
Mr. G. J. Curran for defendant. 


Pviainr.—Plaintiff sues to recover the value of a package 
shipped in Calcutta on board the Steamer Burmah, of 
which first defendant Gray is the Master, and the second 
defendants tle owners. 


The summons has not been served on the first defendant, : 
and as it appeared that he had left the service of the second: 
defendants and is not likely to return to Rangoon, his name 
was struck out of the suit, on the motion of the plaintiff, 
and the trial proceeded as against the second defendants 
only. ; 

The summons was served upon their recognized agent 
Mr. Tait, carrying on business at Rangoon on behalf and in 
the name of the second defendants. 


Issue 1n BaR.—That the Court has no jurisdiction over 
the second defendants, as, being a registered company ua- 
der the Limited liability Act, summons can only be served 
upon their registered Officer. 





Ru.ine ON THE PLEA IN BAR.—The Court in an interlo- 
cutory order passed on the 28th May 1860, overruled this 
plea in bar, under Sections 89 and 90 of the Code. 

By Section 90 of the Code it is provided that nottees 
given to, or process served on, a recognized agent, relative 
to asuit, shall be as effectual for all purposes in relation - 
to the suit, as if the same had been given to or served on the 
party in person, unless the Court shall otherwise direct, and 
all the provisions of this Code relative to the service of no-. 
tices or processes on a party to a suit, shall be applicable to 
the service of notices and processes on such recognized . 
agent. + 

By Section 89 Para 2 a person carrying on trade or busi-~ 
ness for, and in the name of, parties not within the juris- 
diction of the Court, in matters connected with such trade 
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or business, when no other agent is expressly authorized to 
make such applications or appearances, is declared to be a 
recognized agent. 


Now although by Section 137 it is directed thit a suimn- 
mons may be served upon a corporation or a company au- 
thorized to sue and be sued in the name of an Officer or 
trustees, by leaving the same at the office of the company 
or.sending it through the Post Office addressed to such of- 
fice, or by giving it to any Director, Secretary, or other prin- 
cipal Officer of the corporation or company, this does not 
in any way limit the power conferred by Section 89 and 90, 
above quoted, to serve a summons upon the recognized 
agent of a corporation or company within the jurisdiction of 
the Court, when the head quarters of the company are be- 
yond the jurisdiction of the Court. 


Ruled therefore that the service of the summons upon Mr. 
Tait, the recognized agent at Rangoun of the Calcutta and 
Burmah Steam Navigation Company, is a sufficient service 
upon, and as such binds, the said company. 


The Suit will therefore be proceded with against the 
company. 


Issues or Fact.—Second defendants by their said agent 
then joined issue on the detention of the package its con- 
tents and value. 


Evipence.—Plaintiff produces one witness, Ramnad, and 
himself, and files the invoice of the contents of the package. 


Defendant does not produce any evidence. 
Jopement.—The Court considers the detention of the 


package sufficiently proved, and that its value is correctly | 


set forth in the plaint. 


Decree.—For plaintiff, against second defendants 0..i- 
Rs. 1192/4/0 and 24 Rs. interest from date of institutia. 
Total Rs. 1216/4/0 with costs. 


Decree to bear interest at 12 per cent. 
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A pleader en- 


gaged by one de- 
fendant is not 
bound to defend 
other parties who 
may be after- 
wards made co- 
defendants in the 
suit Ifthe plea- 
der of the origi- 
nal defendant is 
engaged a fter- 
wards by ace de- 
fendaut be will 
be entitled to se- 
parate fees from 
the said co-defen- 
dant, and if the 
answer of the de- 
fendant and co- 
defendant ret up 
distinct and se- 
defences, 


charged as c 
of suit. 


to defend him in two suitsin this Court, 
Mirza Nusserevolah vs. A. Galstin and D. Macleod, and No. 
such fees will be x 279 of 1860. Burot 
plaintiff agreed to do for 100 Rs. 


Galstin to be made aco-defendant in each of the aforesaid 
suits, and the said J. Galstin employed plaintiff to defend. 
him in the said suits, without any agreement as to his remu-: 
neration. 

Plaintiff accordingly claims his fees, at the authorized rate. ; 


with A. Galstin to defend the aforesaid two suits for 100 
Rs., and by that agreement plaintiff was bound to defend 
this defendant and as many other defendants as might have 
been joined in the suits. i 
That plaintiff has already received Rs. 48/8, from Mri 
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T. P. Sparks, Esq. Judicial Deputy Commissioner.. -. - 
Regular Suit No. 299 of 1860. 
Campion, }vs.{ J. Galstin. 
For Rs. 99/8/0 pleader’s fees. 


Date of saatitulion 20th June 1860. 


Plaintiff in person. 
Mr. D. Macleod for defendant. 


‘That plaintiff was employed by one A. Galstin 
No. 278 of 1860, 


Praint.— 


& Co. vs. the same parties, which 


Afterwards the Court ordered the present defendant J. 


Answer.—That plaintiff executed a written agreement 





Chrestien of the firm of Burot & Co., plaintiffs, in suit No. 


279, on account of his fees, and that plaintiff is indebted to 


the firm of H. Galstin & Co. Rs. 58/8, which sum aot 
dant pleads as a further set off. 


Rerty.—That plaintiff’s agreement with A. Galstin. in , 


no way affects his right to recover his fees from this defen- 
dant. 


That the Rs. 48/8, which he received from Burot & Co. | 


was on account of A. Galstin and not of this defendant, and 
is therefore no set off to this suit. 


That the Rs. 58/8, which plaintiff admits to be due by 


him to the firm of H. Galstin & Co. cannot be pleaded ei-. 
ther as a set off on this action, as it has been ruled by this 
Court in Regular Suit No. 387 of 1860. Begbie & Co. vs... 


H. Galstin & Co., that this defendant has no interest what- — 4 
ever in the said firm of H. Galstin & Co. 

Jupement.-—The Court does not consider it necessary to 
declare any issues, 


It is true that in plaintiff’s agreement 
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with A. Galstin, he undertakes to defend the two suits Nos. 
278 and 279, but this can only be construed to mean that 
he undertakes to defend A. Galstin in the said suits, it can- 
not be taken to include other persons who are not parties 
to the agreement. 

Section 527 of the Code provides that if there be more 
than one defendant, and their defences are substantially dit- 
ferent from, and independant of, each other, the defendants 
fiidy either employ several pleaders, or one pleader may 
file for them separate answers. In this case defendants 
shall be allowed, as costs, fees for as mtuny pleadersas there 
are separate and distinet defences. 

The Court finds on reference to the records of suits Nos. 
278 and 279, that in each of them the plaintiff was appoint- 
ed to act as a pleader for the defendants, A. Galstin and J. 
Galstin, by separate powers of attorney, and that he filed 
for them separate answers, substantially different from, and 
independent of, each other. There can be no question 
therefore that plaintiff is entitled to his fees from the pre- 
sent defendant at the authorized rate. 

With regard to the sets off pleaded, it is clear from the 
record of suit No. 279, that plaintiff received Rs. 48/8 from 
Barot & Co. solely on account of A. Galstin, as the Court 
only ordered the costs of the said A. Galstin to be paid by 
the said Burot & Co. 

In like manner on reference to the record of Suit No. 387 
of 1860, the Court finds that it ruled on this defendant’s 
own admission, that he has no interest whatever i in the pre- 
sent firm of H. Galstin & Co. 

The Court considers the defendant’s defence vexatious 


throughout, and each of his three pleas, equally groundless 
and bad. 


Decree.—For Plaintiff Rs. 99/8, with costs. Decree 
to bear interest at 12 per cent. 





Tae 380TH or JuLty 1860. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 5 he one 
Regular Suit No. 313 of 1860. SS decinctty toe 

Gladstone Wyllie & Co. }vs.{ Wettergren. cuwara ca go 
For Rs. 24,300/0/0, value of 800 tons of Coal convert- free, Held’ thet 
en by defendant to his own use. too clear aad pres 


cise to admit of of 


Date of institution 4th July 1860. dink the etewand 
Mr. D. Macleod for plaintiff. fouldvied. to be 
Mr. G. J. Curran for defendant. gemveyed | Shere 
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freight stthougn _ PLAtwr.—Plaintiffs sue as holdets of a bill of lading, for 
the rave at which the value of a cargo of 810 tons of coal shipped on-board 
res'icetnevoy.the defendants vessel, and which defendant tefuses to de- 
age out and home )- : : : 
{s_ considerably liver. 
higher than the as ee 7 
poreinie it Answer.—That plaintiffs are not bond fide holders of the 
wards frém the bill of lading. 
port to which 3 : 
she is bound. That they are not holders of it for value. 

The Jaw only - 


allowsthe master "That if any property in the cargo has passed to plaintiffs, 
“athe cargo for they ate subject to the same liabilities as the original ship- 
the frei eae, pers. That the bill of lading being expressly made subject 
not for tie Seco to the provisions regarding freight, and the other conditions 
ot nasa ies of the charter party, plaintiffs cannot claim delivery ofthe 
fore that the Mas-coods unless they are prepared to carry out the conditions 


hi ti r 
ter Mneouward of the charter party, which they have refused to do. 


cargo, under the 


above circum: That defendant has a lien upon the cargo for 
stances for the 


value of bills Jst, 14,000 Rs. value of bills for 1400 £ amount payable 


given to him as | s Ps : 
an advance Lan advance as per charter party, which bills were accepted 
which bills have by the charterers and afterwards became worthless, the 


been since dls : : 
honored. Charterers having failed. 


Qnd. 4,500 Rs. estimated amount of the ship’s expenses 
which the defendant was by the charter party entitled to 
have supplied to him by the charterers or their agents, 

That according to the spirit of the charter party defen- 
dant is entitled to have a reasonable allowance made to him 
as freight for his outward cargo, and consequently has a fur- 
ther lien for that amount, viz. 16,200 Rs. being at the rate 
of £ 2 or 20 Rs. per ton. 

That the suit is over valued, the coals not being worth 
more than Rs. 27/8/0, per ton which would make the va- 
lue of tie entire cargo 22,275 Rs. instead of 24,300 Rs. the 
‘amount sued for. 


Reprty.— That the plaintiffs are bond fide holders of the 
bill of lading. 


That they can maintain an action upon a bill of lading by: 
law without being indorsees for value. 

That aclause whereby the merchant binds the cargo, 
does not give the owner alien on the cargo by way of ge- 
neral security for the performance of the covenants of the 
charter party. 

That the words in the bill of lading “ freight and other 
conditions as per charter,” mean freight for the coals, and 
other conditions regarding shipment and discharge of the 
said coals only,—and are not capable of extension to per- 
formance of the covenants of the charter party. 
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That plaintiff deaies that defendant has any lien on the 
cargo at all. 

That the clear and simple words in the charter party 
“outward cargo of coals freight free” preclude defendant 
from claiming any len upon them for freight. 

The Court on these pleadings declared the following is- 
sues. 

Issue or Factr.—What was the market value of Wharn- 
cliffe best steam coal on the 4th July 1860 at Rangoon. 

Issuz or Law.—1l. Whether the plaintiffs, not being in- 
dorsees for value of the bill of lading, are, or are not, subject 
to the same liabilities in respect of the cargo as if the origi- 
nal contract of shipment, referred to in the bill of lading, 
had been made with themselves. 

2. If not subject generally as indorees as above, are they 
specially subject in the present case, in consequence of the 
clause contained in the bill of lading “he or they paying 
freight and other conditions as per charter party.” 


3. Has the defendant a lien upon the cargo for the amount 
of the bills accepted by the charterers, prior to the execu- 
tion of the charter party, the said bills having since been dis- 
honored. 

4. Has the defendant alien on the cargo for outward 
freight. ‘s 

5. Has the defendant a lien on the cargo for the ship’s 
expenses in the port of Rangoon. 

6. Is the clause in the charter party “‘ outward cargo of 
coals freight free,” so clear and explicit as to require it to be 
construed literally, or does it admit of qualification or in- 
terpretation by a comparison with the context in other parts 
of the charter party. 

7. What construction is to be put upon the words “and 
other conditions as per charter party” in the bill of lading. 

The Court having referred the issue of fact to Mr. E. Jones, 
the Government Auctioneer and Appraiser, for report, he 
returns that the coals are worth Rs. 27/8 per ton. 

The pleaders on both sides are heard in argument on the 
issues of law. 

Jupement.—There. is no question that plaintiffs are hold- 
ers and indorsees of the bill of lading, it came out of their 
possession, and defendant does not allege fraud, they do 
not plead that they are indorsees for value. 

I will assume without ruling on the first issue, that plain- 
tiffs are in the same, and no better, position than they would 
have been were they the agents of the charterers. 


Q 
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Now by the charter party I find it stipulated that the. de- 
fendants’ ship shall take out a cargo of coals from England 
to Maulmain and Rangoon, and bring home a cargo of. tim- 
ber, for which the charterers are to pay at the rate of six 
pounds six shillings, a ton ;—she is to take the “ outward 
cargo of coals freight free”; advances to the extent of £ 
1400 by charterers’ acceptances at three and six months in 
equal proportions, subject to insurance, such to be deducted 
from the said amount. ar. 

The. freight to be paid on unloading and right delivery of 
the cargo, by one third in cash and the remainder by ap 
proved bifl on London at three months date from final de- 


livery, or cash less discount at the rate of five per cent pet 
annum. 


Now nothing can be clearer, not only from the one clause 
“ outward cargo of coals freight free,” but from the whole 
tenor of the charter party from beginning to end, that no 
part of the freight, except the advances, was payable until 
after the return home of the ship with her cargo of timber. 


Defendant’s pleader has dwelt much on the raté of 
freight, six pounds six shillings per ton, being two povtnds 
in excess of the ordinary rate of freight from Rangoon to 
England, and thence endeavors to deduce that this shews 
an intention on the part of the charterers and owner that 
in reality freight for the coals should be at the rate of & 2 
per ton, but this argument is unsound. Whether the six 
pounds six shillings was intended to include freight for the 
coals, or not, it is clear that payment of it, or of any part of 
it, was not in any way intended to be consequent on, or co- 
temporary with, the delivery of the cargo of coals, but with 
the delivery in England of the home cargo of timber. _ 

There can be no question that ‘the owner or master of a 
ship has only alien upon the caro for freight; he has no 
lien upon it as security for the general performance of the 
covenants in the charter party. ue 

This is very clearly laid down in Abbott page 205 ed. 
1856. xo 

‘¢ The charge whereby the merchant binds the cargo, does 
not give to the.owner alien on the cargo by way of gene- 
ral security for the performance of the covenants in the 
charter party, nor for any payment for which he might not 
detain it in the absence of such clause, so that with us the 
clause is inoperative. In cases where a lien is allowed, it 
is not derived from this clause, bat either fron some gene- 
ral principle of law, or some special contract ; where it de- 
pends upon a general principle of law, it is confined to the 
specific chattels, or some part thereof, in respect of which 
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the payment is claimed, and consequently goods actually 
brought by a ship cannot be detained for breach of a cove- 
nont to furnish a full cargo, nor for demurrage, nor for pi- 
lotage or port charges, although the freighter may have 
engaged to pay them. A lien may be extended further, or 
wholly excluded by particular contracts or special circum- 
stances.” 

Defendant’s pleader has dwelt strongly on the case of 
Tate, vs. Meek, where the agreement being to pay part of 
the freight in cash and the remainder by bills at two months 
after delivery of the cargo, it was ruled that the master was 
entitled, on the consignees refusing to give any bill or secu- 
wity, to land the goods in his own name, and tender a bill 
for the whole amount, dated from the day the landing was 
completed. 


But this case is not ad rem, the very essence of it is, that 
the delivery of the goods and payment by a bill were, (as ob- 
served by Gibbs C. J. in delivering the judgment of the 
Court) concomitant acts, which neither party was obliged 


- to perform without the other being ready to perform the 


correlative act. 


It would have been very different had the agreement been 
to pay the freight two months after the delivery of the car- 
80, instead of by a bill at two months which had to be 
given at the same time with the delivery of the cargo, a for- 
tiori is it very different where, asin the present instance, the 
coals have to be delivered in Rangoon, and the freight paid 
after the return of the ship to England. 


This disposes of the question of lien for freight or for ex- 
penses of the ship in this pert, or for a cargo home. 


Whether defendant can sustain an action against plain- 
tiffs for damages for breach of the conditions of the charter 
party, on the ground of their being liable under the bill of 
lading to the same conditions as the original charterers, isa 
question that I am not in any way called upon to decide in 
this present action. Whether defendant has or has nota 
right te bring such an action, he has no right to detain the 
eargo of coals on that account, as security, or by way of lien, 
or in any way whatsdever, either under the gencral law or 
under the special circumstances of the case. 

As the delivery of the outward cargo of coals is shown to 
be entirely independent of payment of freight, and as it is 
expressly stipulated that the amount of advances is to be 
deducted from the freight for the homeward cargo, 1 do 
not consider that defendant has any lien upon the cargo for 
the advances either. 
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The Court therefore finds that defendant was not in any 
way justified in refusing to deliver the coals to plaintiffs, 
and as he has done so, he must pay plaintiffs their value, at 
the rate shown to be their real value, viz: Rs. 27/8/0 per 
ton amounting to Rs. 22,275. 


Decree.—For plaintiff 22,275 Rs. with costs upon that 
amount, plaintiff to pay defendants costs on 2,025 Rs. and 
the costs of the commission to value the coals. 


Tue Sra or Avucust 186I. 


T. P. Sparks, Esq. Judicial! Deputy Commissioner. 





The servant of 


a consignee hav- Regular No. 336 of 1860. 
ing taken delive- 
azdinans GUD: F. Burot & Co. }vs.¢ A. Lackstrum. 


Cntition 4 = For Rs. 102 damages for breach of contract. 


signed an un- 
conditional re- 


salpt, on the bit Date of institution 26th July 1860. 
that the responsi Mr. G. J. Curran for plaintiff. 
dility of th Pisa, See r 
ter has ceased, Mr. D. Macleod for defendant. 


and the con- 


_ signee cannot af §= Praint.—Plaintiffs sue for damages for injury doné to 


for, the injury SOMe casks of bottled beer shipped on board the vessel of a 


onboard hisship. Which defendant is master, and consigned to them. 


Answer.—Defendant objects to pay on the grounds that. 
plaintiff’s servant and agent took delivery of the goods with- 
out demur, and therefore defendant is no longer liable to 
be sued for injury done to them, as the bill of lading parti- 
cularly specifies that defendant is not accountable for break~ 
age or leakage, and the casks are to be taken from. along 
side, at risk and expense of the consignee. 

Defendant further denies that the injury to the casks took 
place on board his vessel, and pleads that the damages are 
excessive. 

The Court declared the following issues. 


Issuz or Fact.—1. Has the breakage of the casks been 
excessive, that is, more than might ordinarily be accounted 
for by the risks of a sea voyage, when the cargo is a stowed 
with due care. 

2. What amount of damages would be a fair compensa- 
tion to plaintiffs for the loss they have sustained through 4) 
the injury to their casks. 


3. Were the casks injured on board ship, or after they left 
the vessel. 
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Issvz or Law.—After a consignee, or his servant and a- 
gent, has taken delivery of a package from a ship, the said 
package being in a manifestly broken and injured state, is 
the master of. the ship relieved from all responsibility, or is 
he still liable to be sued for drmages for such injury. 

The parties decline to offer any argument on the issue of 
law, and state they will take the ruling of the Court thereon 
at once. 

Jupement.—The responsibility of the master, it is well 
known, does not commence until goods are actually on 
board his vessel. Analogy requires that, as far as possible, 
his responsibility should cease as soon as they have left his 
vessel. It is true that if a package, which exteriorly pre- 
sents no indication of injury, is afterwards, on being open- 
ed, found to have its contents abstracted or deteriorated, 
the question might arise whether this had taken place on 
board the vessel, and how far the master was responsible. 
But in the present case it appears by exhibit B. filed with 
the plaint, that the casks had their heads and sides knocked 
in—this must have been evident on the most cursory in- 
spection, and I conceive it was the duty of the plaintiffs, or 
their servant or agent, either to have refused to accept de- 
livery of them at all in that state, or to have noted a protest 
as to their condition on the back of the bill of lading. Nothing 
of the kind has been done. Plaintiff’s servant has endors- 
ed on the bill of lading an unqualified receipt in full for its 
contents. 


Plaintiff ’s pleader stated incidentally that it would be 
hard if plaintiffs had to suffer for the mistake of an ignorant 
native, but this the Court cannot admit. It is the duty of 
all persons to appoint competent and trust-worthy persons 
to conduct for them such business as they cannot, or do not 
choose to, do for themselves, and they must be bound by 
the acts of such persons in the character of their agents, in 
all respects as though the acts were done by themselves. 

This being the opinion of the Court, the suit falls through, 
and any decision on the other issues becomes unnecessary. 

Decree.—Judgment for defendant with costs. 
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monde the yer Date of institution 19th July 1860. 
si ae Mr. D. Macleod for plaintiff. 
ver is in doubt as Mr. G. J. Curran for defendant. 


lo the proper per- 

mon to ices PLAnr.—Plaintiffs sue, as holders of a bill of lading, for 
cargo, he shousthe value of a cargo of 350 tons of coal shipped on board 
with a wharfic-the Swomi of which vessel defendant is master, and which 
Routeinan, #088 Anscoals defendant refuses to deliver. 

vo reserve tt bill of WER.—That plaintiffs are not holders for value of the 
and be showers, lading, but merely holders as agents for the charter- 
judicial authority Robert Begbie & Co. of London, and therefore that 
the eargo as will {HIS action is not maintainable by them in their own names. 
Sigetir ne 2. That ifthe above plea be over-ruled, plaintiffs have 
attto tepose of 20 right to demand delivery of the coals without the per- 
the cargo he will formance of the conditions precedent imposed upon them 
be the conte. -by the charter party, which conditions plaintiffs have failed 
oe and refused to perform. 

3. That the first of these conditions is, that defendant 
should receive a payment of £ 500, in advance, on account 
of freight, covered by the charterers’ acceptance, due on the 
2ist April 1860. This acceptance has been dishonored. De- . 
fendant therefore claims a lien on the cargo for Rs. 5,610/8 
amount of this advance with charges &c. 

4. That the second of these conditions is, that defendant 
was to receive from plaintiffs on account of freight sufficient 
cash for the ship’s disbursements in this port. Defendant 
claims on this account Rs. 6,424. 

5. That according to the charter party defendant claims 
demurrage. ........cc cece en eens siaiatalne Rs. 1,900 0 

Total,....13,934 8 0 

6. Thatagainst this amount defendant allows 
the plaintiffs credit for cash received, Rs. 300 
Sale proceeds of coals, ...... Rs. 8,312 8 0 

Total,.... 8612 8 0 


Leaving a balance due to him of Rs. ..... . 5,322 0 0 
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7. That plaintiffs having refused to perform their part of 
the contract, have lost all right of suit against defendant, 
and the bill of lading confers no new rights upon the plain- 
lffs, as it is made dependant upon the charter party. 

8. That even if plaintiffs have rights distinct from, and 
independent of, the charterers, plaintiffs cannot claim such 
rights, as they took the bill of lading with full cognizance 
of the terms of the contract, and moreover defendant has a 
fen upon the goods for the amount of his freight and 
charges as above set forth. 


9. That defendant prays he may be indemnified for the 
detention, loss, and expenses brought upon him by the in- 
stitution of this action. 

Reety.—1. That plaintiffs are holders of the bill of la- 
ding for value in their own right, and not as agents of Robert 
Begbie & Co. of London. 

" 2. That they are not bound to perform the conditions of 
the charter party. 

3. That the defendant has made a special contract, viz: 
the charter party, which provides that the freight shall be 
payable on one event only, the unloading and right de- 
livery of the homeward cargo, and that event has not taken 
place. 

4. That plaintiff did not receive the bill of lading with 
any privity of the dealings of Rubert Begbie & Co. in con- 
nection therewith. 

5. That defendant has not sustained any damage by the 
alleged breach of the charter party, and if he had, plaintiffs 
are not responsible for it. 

On these pleadings the Court declared the following issues, 

Issue or Fact,— Are the plaintiffs independent holders 
of the bill of lading for value, or do they hold it simply as 
agents of the charterers, Robert Begbie & Co. of London. 

Issue or Law.—1. If plaintiffs are only holders of the 
bill of lading as agents for the charterer, can they maintain 
this action in their own names. 

2. If it be ruled that they can do so, can they demand 
delivery of the cargo without fulfilling the conditions of the 
charter party. : 

3. Is defendant entitled to alien upon the cargo for 5,610 
Rs. on account of the bill for £ 500 accepted by the char- 
terers, and subsequently dishonored. 

4. Is defendant entitled to a lien on the cargo for sums 
which plaintiffs ought to have advanced for the ship’s dis- 
bursements at Rangoon. 
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5. Is defendant entitled to a lien on the cargo for demur- 
rage. 

6. If it be ruled that plaintiffs hold the bill of lading in 
their own right, are they still bound by the conditions of 
the charter party, or can they demand delivery of the cargo 
without fulfilling, or guaranteering to fulfil, all the conditions 
of the charter party. 


Jupcment.—The only evidence on the issue of fact has 
been that of Hannay, one of the plaintiffs himself, which, 
unsupported by any accounts, documents, or corroborative 
testimony of any kind, the Court cannot accept as sufficient 
proof that the plaintiffs hold the bill of lading as indorsees 
for value. 

But I consider this point of no importance ‘to the case. 
Plaintiffs are actual holders of the bill of lading, and no 
fraud is alleged, nor does any suspicion of sucharise. The 
bill of lading makes the goods deliverable to order or to as- 
signs, and is blank indorsed by the shipper G. W. Bremner. 

Admitting that the plaintiffs are in the same, and no bet- 
ter position than they would have been, did they bring this 
action merely as agents of the charterers, I find it stipulated 
in the charter party, that the defendant’s ship shall take 
out a cargo of coals from England to Maulmain or Rangoon, 
and bring home a cargo of timber or rice, for which the 
charterers are to pay freight for the round at the rate of £ 5 
per ton for rice, and £ 6 per ton for timber. The freight 
to be paid on unloading and right delivery of the homeward 
cargo. One thousand pounds to be advanced on signing 
bill of lading, by charterers’ acceptance. 

There can be no question that the owner or master of a 
ship has only a lien upon the cargo for the freight of that 
cargo, he has no lien upon it as security for the general 
performance of the covenants of the charter party. This 
is very clearly laid down in Abbott on shipping p. 205 
1856) cited in the judgment of this Court in Reg. Suit No. 
313 of 1860. Gladstone Wyllie & Co. vs. Wettergren.* 

Now applying this to the present case, it at once disposes 
of defendant’s claim to have a lien upon the cargo for the 
ship’s expenses in this port, or for demurrage. 

As to the claim to a lien for the freight, I consider this e- 
qually untenable, as it is expressly provided by the charter 
party that the freight shall be on the round, calculated at 
£ 5 per ton for rice and £ 6 per ton for timber, shewing. 
that the freight is chargeable, and calculable, upon the 


* Vide page 131. 
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homeward cargo exclusively, without any reference whatso- 
ever to the outward cargo of coals, which in faet is carried 
out freight free, and further that the freight shall not be 
payable until the right delivery and unloading of the home- 
ward cargo. 


There may possibly arise a question as to the lien which 
defendant claims on account of the £500, which the char- 
terers were bound to advance, and their acceptance for 
which was subsequently dishonored. If the charter party 
had run thus-—— The freight to be paid by the charterer’s 
acceptance, to the amount of £1000, on signing the bill of 
lading, and the remainder of the freight on the unloading 
and right delivery of the homeward cargo,” I should have 
held that defendant had a lien upon the outward cargo for 
any part of the £1000 which was not paid as agreed upon. 
But the charter party does not so run; it distinctly says, 
<¢ The freight to be paid on unloading and right delivery of 
the homeward cargo ”—and then, at the end, severed from 
the preceding clause by many intervening clauses, it adds, 
<‘ One thousand pounds, sterling to be advanced on signing 
bill of lading by charterers’ acceptance, say one half at three 
months and one half at six months.” This being the case, 
I regard this advance as an integral portion of the freight 
which, as above shewn, is chargeable only on the homeward 
cargo, and that the advance cannot be separated from it, 
and made chargeable upon the outward cargo. 


The defendant’s pleader has dwelt much on the hardship 
defendant will suffer if the charter party is interpreted strict- 
ly according to its letter, and has moved the Court to exer- 
cise its equitable jurisdiction. 

This is the ordinary course when a party knows, or sus- 
pects, that the law is against him, but the judges of the 
Courts in this Province must be very cautious how they ex- 
ercise this power, we must reflect deeply, and hesitate long, 
ere we substitute our own ideas of right and wrong for the. 
collective wisdom of the most practised, and acute intel- 
lects of this and former ages. 

In the present instance, I am saved from all difficulty or 
doubt, as the identical point at issue, has been submitted to 
and decided by the highest Court of Equity in England—the 
Court of Chancery. In continuation of the passage above 
quoted from Abbott, shewing that the owner of a ship has 
no lien upon the cargo for the performance of the covenants 
of the charter party, the judgment of the Master of the Rolls, 
Sir William Grant, in the case of Birley, vs. Gladstone is 
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given, dismissing a Bill filed for the purpose of obtaining a 
declaration that the ship owners were entitled to a lien in 
equity, in which judgment his Honor said “A Court of 
equity is not bound to find an equitable effect for a clause 
merely because the construction which a Court of law has 
put upon it would leave it inoperative.” 

Here the Court of King’s Bench had decided that the 
owner could not detain the goods by way of security for the 
performance of the covenants of the charter party, evem al- 
though the charterer bind the goods to the performance 
of his covenants. 

- Consequently, whether the charterers have, or have not, 
broken the conditions of the charter party, defendant has 
no lien upon the goods as security for the performance 
of the covenants of that charter party, even against the 
charterers themselves. Whether therefore plaintiffs are 
simply agents for the charterers, or whether they are inde- 
pendant holders of the bill of lading for value, does not af- 


fect the matter at issue, viz: the right of defendant to de-~ 


tain the cargo. 

Defendant has asked for indemnification for the loss and 
delay caused to him through the institution of this suit, I 
cannot allow the claim ; where there is any doubt as to the 
proper person to whom the master of a ship should deliver 
his cargo, the law lays down very clearly the course he 
ought to pursue, he should lodge the goods in the eustody 
of a wharfinger or warehouseman, so as to preserve his lien 
for freight, if he has one, and then he should apply fora 
judicial authority to sell as much of the cargo as will pay 
the freight and charges,—v. Lees Law of shipping p. 221. 
(ed. 1856.) As defendant has not done this, but taken 
upon himself, without any authority, to dispose of the cargo, 
he must take all the consequences arising from his own un- 
lawful act. 

_ Decree.—For plaintiff 8,750 Rs. with cost. Decree to 
bear interest at 12 per cent. 
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“TT. P. Spangs, Esq. Judicial Deputy Commissioner. | 
Regular Suit No. 356 of 1860. : 

1 Ko Tha Ay. 

2 Ko Toung. 

8 Oung Bo. 

4 Shere Khan. 


For Rs. 1250/0/0 damages for breach of contract. 


John Hamilton Fowler, r 


Date of institution 9th August 1860. 


Mr. W.G. Campion for plaintiff. 
Mr. D. Macleod for defendants. 


Puaint.—Plaintiff files a written agreement, exhibit A. 
dated 27th August 1859, by which the first three defendants 
bind themselves to sell in the plaintiff’s bazaar, for aspace 
of 18 months, all the Commissariat remnants of cattle slaugh- 
tered there daily, for doing so they acknowledge to have re- 
ceived from plaintiff 250 Rs. as agift. They further bind 
themselves in event of breaking their engagement to refund 

the advance” received 250 Rs. and further to pay penalty 
as liquidated damages 1000 Rs. At the foot of the contract 
is the following clause signed by the 4th defendant “ I guar- 
antee the above contract.” 

Plaintiff alleges that since the ist April last defendants 
have ceased selling in his bazaar, and therefore he sues to 
recover the advance 250 Rs. and the sum of 1000 Rs. agreed 
upon as ttquidated damages for the breach of contract. 


Axswer.—That the 250 Rs. is distinctly stated in the a- 
greement to be a gift and therefore cannot be recovered 
from defendants under any circumstances. 

That the defendants have not breached their agreement, 
but have continued to sell as agreed upon in the plaintiff’s 
bazaar. 

That plaintiff has not sustained any damage by any act 
of the defendants. 

That the 4th defendant having received no consideration 
for the guarantee, is in no manner bound by law to plaintiff. 
That no consideration having passed, or been stated in the 
agreement, it is a nudum pactum and void against the 4th 
defendant. 

Previminary Rutinc.—The Court ruled at once that the 
250 Rs. could not be construed te be an absolute gift. The 
agreement exhibit A. is drawn up in English by an ignorant 
smatterer who thinks it fine to introduce legal terms the 
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purport of which he does not understand, and which he can- 
not even write correetly. 

Thus the 250 Rs., it is true, is called a gift, but the sen- 
tence runs thus, after stating the defendants contract, “ we 
have received for doing so from the said J. H. Fowler Esqr.. 
250 Rs. as a gift.” The document goes on “and in the 
event of our breaking our engagement with him, we. engage 
and bind ourselves to refund the advance received, 250 Rs., 
and further to pay penalty as liquidating (sic) damages 
1000 Rs.” , 

Here it is clear the use of the word “ gift’’ is altogether 
a mistake. The 250 Rs. is not an absolute gift at all, but 
in reality an advance made by plaintiff to defendants as the 
consideration for the contract, and to be refunded ‘by them 
in the event of its breach. 


Tn like manner the 1000 Rs. is called “ a penalty as liqui- 
dating damages”—the meaning of the words ‘ penalty’ 
and ‘ liquidated damages’ under English law having a total- 
Iy opposite construction. It is never the practice of this 
Court to enforce too strictly all the legal obligations attach- 
ed to any English technical legal expression in an agree~ 
ment, unless it is proved that the full meaning of the word 
has been explained at the time to the parties, and that they 
consequently used it advisedly, and with the intention of 
submitting themselves to its consequences. Thus contracts 
under seal have no superior efficacy allowed them over sim- 
ple contracts in writing, and thus the use of the word “ liqui- 
dated damages” is never held to prevent the defendant from 
putting plaintiff to prove the damage he has sustained, or 
the Court from awarding such sum as damages as to it may 
seem fit, unless, as before stated, it be alleged and proved 
that, at the time the contract was made, the parties, by oth- 
er expressions, shewed that they understood and intended 
by the use of the words “liquidated damages,” that a cer- 
tain fixed sum should be paid absolutely as compensation 
for breach of the agreement. Here the word “ penalty’” 
being coupled with the words “ liquidating damages” shews. 
that the words were used by both parties in ignorance of 
their meaning, and therefore the plaintiff must -prove the 
damage he has sustained, and the Court will award, such. ae 
mount as it may see fit. 

The above ruling disposes also of the second point, viz : 
that the contract is a nudum pactum, and therefore not bind- 
ing against the first three defendants, for it is set forth in 
the agreement, that for doing so, that is to say, for making 
the agreement to sell the remnants of slaughtered cattle in 
plaintiff’s bazar, they had received 250 Rs. This sum of 
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250 Rs. then is clearly the consideration of the contract. 
Whether the contract 1s binding on the 4th defendant is a 
separate question which cannot be so summarily disposed of. 

The Court therefore declared the following issues. 

‘Issuzs or Facr.— 1. Did the defendants cease to sell in 
plaintiff’s bazaar from Ist April last all the remnants of Com- 
missariat slaughtered cattle, or have they continued doing 
so to this day. 

2. If the defendants have broken their agreement, what 
damage has plaintiff sustained thereby. 


Issue or Law.—1. Is the simple signature of the 4th de- 
fendant Sheer Khan to the words at the foot of the contract, 
‘¢] guarantee the above contract” sufficient to bind the said 
defendant, no consideration for such guarantee on his part 
being shewn. 

Evipence.—Plaintiff produces the following witnesses, 

1, Fowler, (plaintiff himself.) 

2,.° White, 

3. Baboo Khan, 
all of whom are examined. Defendants decline calling | any 
witnesses. 


.Jupement.—F rom this evidence it is clear that the de- 
fendants ceased to sell the remnants of Commissariat cattle 
in the plaintiff’s bazaar from the 1st April last, about which 
time the 4th defendant, who was upto that time the con- 
tractor for the purchase from the Commissariat of the rem- 
riants of the slaughtered cattle, lost his contract, and con- 
sequently the defendants were unable to fulfil their contract 
with plaintiff any longer. It is shewn that the 4th defend- 
ant, Sheer Khan, was the Commissariat Contractor, that 
the 250 Rs. was paid into his hand by the plaintiff, and that 
he in reality, though only signing the agreement as the guar- 
antee, was the principal party to the agreement, and the 
cause of its being finally broken. 

The plaintiff has failed to establish any special damage 
by reason of defendants’ breach. It is true that he and his 
witnesses state that about the time that defendants ceased 
to sell beef in his bazaar the vegetable and mussala dealers 
began to leave it also, and plaintiff attributes this to servants 
of private families, and the stewards of ships ceasing to at- 
tend the bazaar in consequence of there being no beef for 
sale there, and thence the vegetable and mussala dealers 
had no demand for their goods. But thisis only a hypothet- 
ical inference on the part of the plaintiff unsupported by 
any direct testimony, and therefore cannot be accepted by 
the Court. 
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By the terms of the agreement defendants bind themselves 
to sell beef in the plaintiff’s bazaar for eighteen months from 
the 27th August 1859, whereas they have only sold beef 
there to the end of March 1860, 7 months, leaving, say three 
fifths of their contract unfulfilled. An equitable amount of 
damages to award them, will be that defendants shall refund 
to plaintiff three fifths of the advance they have received, 
that is to say 150 Rs., with interest at the bazaar rate of 3 
per cent. per mensem from Ist April to date of decree, say 
4 ‘months, 18 Rs. total 168 Rs. 


With regard to the issue of law, defendant’s pleader relies 
on the statute of frauds which requires the consideration of 
a guarantee to be set forth in the written agreement, but 
leaving out of the question the fact that these Courts are 
not bound by the said statute, the clause quoted has been 
subsequently, quite recently, repealed by an act of. the im- 
perial legislature, and it is now sufficient that the considera- 
tion of a guarantee should be proved, it is no longer essen- 
tial that it suould be stated, in this case there is ample proof 
to shew that the fourth defendant had sufficient interest in 
the contract to amount toa consideration, and in fact, as 
above stated, that he was only nominally the guarantee, be- 
ing in reality the principal party to it. 

The decree therefore will be joint and several against all 
the defendants. 


Decree.—For plaintiff 168 Rs. with costs on that amount, 


plaintiff to pay defendants costs on 1082 Rs. the amount 
sued for, which he has failed to recover. ; 





Tue 19ruH or Ocroser 1860. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. 
Regular Suit No. 389 of 1860. 
1 Robert Spear Begbie, 
2 Robert Campbell Macrae, 
3 Robert Hanney. 
heretofore carrying on business as Begbie & Co. now in li- 


e@ quidation and 


4 Robertson Gladstone, 
5 Archibald Kelso, 

6 James Wyllie, 

7 Patrick Keith, 

8 George Ross, 

9 William Strong Steel, 
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carrying on business as Gladstone Wyllie & Co. acting as with their eye 


trustees of Begbie & Co. in liquidation. ee orice 
v8. worthless s bi 
J. Kirkpatrick, master of the Barque China. By these 

For Rs. 21,692/4/2 on an account. a Plaintifts ha 

, = defendant bill 
Date of institution 14th Sept. 1860. Srehaige diay 

Mr. D. Macleod for plaintiff. Brady sac 

Mr. G. J. Curran for defendant. tiffs, and stipul 


ted in the charte 

Puaint.—Plaintiffs allege that Begbie & Co. as agents 2egy,‘hat, int 
for, and charterers of, the Barque China, of which defend- deine dishonor 
ant is master, advanced to defendant at several times sundry $0 be. deduct 
amounts to the extent of Rs. 21,692/4/2, in part payment afer the snip 


of which defendant drew two bills of exchange on his own-{, Tosa: 
ers to the amount, together, of 8,852 Rs. both of which bills %thet bome ‘po 


compl 


were dishonored on presentation. thon a of her hom 

That on the 5th May 1860, defendant, béiig unable to re- hela, >that a 
pay plaintiffs their advances, executed a bottomry bond for © cover arom 4 
13,532 Rs. in part payment thereof. mount of the 


That notwithstanding the execution of the said bond, ing. dishonor 


defendant did not break ground or commence his voyage ia Tie i 
from Rangoon for Europe, but by remaining here has ren- Guain page 


f 
dered the bottomry bond of no avail or value, inasmuch fF the said bi 


as on the 7th day of July 1860, the China was surveyed than on ae 
and found to be in such a worthless condition as not to justi- homeward ve 
fy the incurring of the expenses of repairing her. That from oevened be 


these circumstances, viz: the dishonor of the bill, the worth- reir Ae 
lessness of the charter party, and from the bottomry bond by any fault 
being rendered valueless, plaintiffs forego all claims andde-“ 
mands under each and all of the said bills, charter party, and 
bottomry bond, and claim the repayment of their advances 
21,692/4/2. 

Answer.—Defendant admits the correctness of the ac- 
count filed by plaintiff, but pleads, 


That no notice of the a dishonor of the bills of exchange 
drawn by defendant has ever been given to defendant by 
plaintiffs, neither are the bills themselves produced, therefore 
he, defendant is not liable for them. 


That plaintiffs cannot recover any thing under the bottom- 

bond, as it was expressly made payable ten days after 
the vessel’s arrival in London on her homeward voyage. 

That defendant did break ground and commence his voy- 
age to Europe, on the Ist May 1860, but before clearing 
the port of Rangoon, the ship sprang a leak, whereby de- 
fendant was obliged to discontinue his voyage and return to 
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his moorings. ‘This interruption of the voyage arose out of 
no neglect, delay or default on the part of defendant, ‘but 
was simply attributable to one of the ordinary perils of nav- 
igation, which plaintiffs ought to have contemplated when 
advancing money on a bottomry ‘bond. 

That by the charter party it is covenanted between plain- 
tiffs and defendant, that all sums disbursed, or to be dis- 
’ bursed, by plaintiffs on account of defendant’s vessel were 
to be paid by drafts on the ship’s owners at 90 days sight, 
and failing acceptance of such drafts their amount was to 


be deducted out of the freight, upon a settlement thereof, af- - 


ter the vessel’s final discharge in London or other home port. 
This being the mode of payment elected by plaintiffs them- 
selves, they have no right to insist upon any other mode. ~ 

That defendant, under any circumstances, is not person- 
ally liable to plaintiffs, as all sums advanced by them to him 
have been advancéd on the credit of the ship’s owners ;—for 
whom, throughout, defendant acted simply as agent, no 
credit having been given to himself. 

Repty.—That plaintiffs did give defendant notice of the 
dishonor of the two bills of exchange. 

That although plaintiffs cannot produce the bills, they are 
entitled to recover their amount on giving defendant an in- 


demnity against the claims of any other persons upon the 


said bills, which they are prepared to do. 

That even it notice of dishonor had not been given to 
defendant, the clause of the charter party providing for the 
non-acceptance ofthe said bills on maturity dispenses with 
the necessity of giving defendant any formal notice of dis- 
honor, inasmuch as unless defendant can shew that the bills 
have been paid, defendant will be liable for their amount, 
either by having to credit them against the freight earned 
by the ship, or by paying them, if the ship has not earned 
any freight through his fault. 

Ruiine on THE Prea in Barn.—The Court passed over 
defendants plea that he is not personally liable for advances 
made to him for the expenses of the ship of which he is 
master, as it is a well known and thoroughly established 
rule of law, that though doubts may arise how far and under 
what circumstances the owner is liable for advances made to 
the master, the master is in all cases personally liable for 
such advances. 

The following then were the issues declared by the Court. 


Issues or Fact.—1. Whether the ship China has actually. 


commenced her voyage, and has been prevented from pro- 
ceeding with it by causes beyond the defendant’s control, 
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or whether defendant has without lawful excuse failed to 
commence or prosecute his voyage. 

2, Whether plaintiffs have given defendant any notice of 
dishonor of the two bills drawn iy him in their favor tipon’ 
his owners, 


Issue or Law.—Whether the clause in the charter party 
providing for the bills drawn by defendant on his owner for 
advances'made by plaintiff, being paid, in the- event of their 
non-acceptance or dishonor, out of the freight, renders it 
unnecessary to give defendant formal notice of the dishonor 
of the said bills. 

Evipence.—The parties having produced their evidence 
on the day fixed by the Court, the defendant is ae to 
begin, he examines 


1 James Kirkpatrick, (defendant,) 
2 William Redman, (licensed Pilot.) 

After their examination had been taken, defendant declined 
calling any further evidence, and plaintiff declined cling 
any counter evidence. 

Jupement.—From the evidence it is clear that on the Ist 
May 1860 defendant did commence his voyage, and after 
going a little way down the river the crew refused in a bo- 
dy to go to sea, owing to the alleged unseaworthiness of the 
vessel. The matter was referred to the Magistrate who 
had the China surveyed by a Committee composed of the 
following :— 

Senior Lieut. Sedley, of the Indian Navy Com’g H. M’s S. 
Clive, I. N 

Harold Lewis, Master Attendant of Rangoon. 

John Williams, 3d class Gunner, bof the Clive. 


_ William Smith, Acting Carpenter, 


The survey report is filed, exhibit D. D. It declares the 
statement made by the carpenter and crew uf the China, as 
to the unseaworthiness of that vessel, to be ‘“ perfectly cor- 
rect,” and that in the opinion of the surveyors, “their lives 
would be imperilled by proceeding to sea in her.” 


The report goes on to say “thatin many places a chisel 
applied with the slightest force would penetrate the side, 
pieces of broom were passed from below through the ship’s 
side, and drawn out on the outside a very little above the 
water line forward, rigging very bad and rotten, vessel out 
of shape, boat like the ship, if possible in a worse condition, 


‘on touching the long boat with a sailor’s knife, it slipped ' 


through the side, and pieces of the boat crumbled to dust.” 
s 
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«The vessel is very leaky, she was pumped out at 8 P. M. 
yesterday and at 7 A. M. this day, had 26 inches of water in 
the hold, pump gear very much out of order, and. the ship 
thoroughly unseaworthy and we are of opinion that no car~ 
go ought to have been placed on board the vessel in such a 
dreadful state of decay, and that the ship should not be 
permitted to proeeed to sea.” 

It appears almost incredible,—but 1 regret to say, siilar 
instances have come to the knowledge of the Court before 
now,—that on the 11th May 1860, only 6 days after the 
above report, three Masters of British ships could be found 
to survey the China, and sign a report, exhibit D. E., 
that she was “sea worthy and might be taken to her port 
of destination.” 

Independently of the character and position of the Offi- 
cers who signed the first survey report rendering it above 
suspicion, its truth,as appears from the evidence recorded, 
was singularly verified, and the falsehood of the second sur- 
vey report as remarkably exposed, by the China, on the 
25th of May just a fortnight after the second survey, being 
found to have 5% feet water in her hold and nearly sinking 
at her anchors, so that her cargo had to be discharged, and 
the vessel is now lying condemned in the river. 


The bottomry bond was executed on the 5th May 1860, 
the very day the first survey reported the China to be 
“thoroughly un-seaworthy and in such a dreadful state of de- 
cay that the ship should not be permitted to proceed to 
sea!’’ Since that, the defendant has not attempted to pro- 
secute his voyage, nor can he be expected to do so, he is 
evidently prevented by causes altogether beyond his control. 
There is therefore no reason whatever for setting aside the 
bottomry bond, which plaintiffs must have accepted with 


their eyes open, and they cannot now escape from the con- ~ 


sequences of their own strange and inexplicable conduct 
in accepting a bottomry bond, which is of the nature of an 
insurance, on a vessel, which plaintiffs must have known was 
utterly worthless and unfit to go to sea. 

The bills of exchange, if dishonored, are according to the 
charter party to be deducted out of the freight after the ves- 
sel’s final discharge in London or other home port, on the 
completion of her homeward voyage. This being the case 
plaintiffs have taken this risk also, and cannot claim payment 
of those bills in any other way than that agreed upon, wiz: 
by deducting their amount from the freight, on the conclu- 
sion of the China’s homeward voyage. As this voyage has 
been hindered by the ordinary perils of navigation, not by 
any fault of the defendant, plaintiffs cannot recover upon the 
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said bills even if they had produced them, which they have 
not. 

This renders any ruling upon the question of notice of 
dishonor unnecessary. 

As the full amount of advances made by plaintiffs to de- 
fendant is covered. by the two bills of exchange and the 
bottomry bond accepted by plaintiffs, and as plaintiffs have 
failed to shew any reason why those bills should be cancell- 

ed or the bottomry bond set aside, it follows that defen- 
dant is not liable to plaintiffs in any amount whatsoever. 

Decree.—Judgment for defendant with costs. 


Tue 24Tu or Ocroser 1860. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. A consignee ae- 
Regular No. 421 of 1860. ot avoletn cine 

. maged condition, 

\ 1 McMillan, and but detaining the 

Gladstone Wyllie & Co. Sas 2 The Caleutta and Burmah givinga qualified 

: ) Steam Navigation Company. feceipt noting 
erein the con- 


dition of th 
For Rupees 70/ damages for a cask of beer destroyed on Se cea te 


board the Steamer Governor Higginson. livered, does not 
thereby forfeit 
‘ ‘ ‘ his right to hold 
Date of institution “15th October 1860. . eee 
Mr. D. Macleod for plaintiff. done to the goods 
on board his 
Mr. G. J. Curran for defendant. chip that 
. 2 
Second defendants not having entered an appearance, custom among 
. . P the European 
trial as against them, is held exparte. merchants of 
Rangoon cannot 


Priaint.—Plaintiffs claim the value of one cask of beer orga anges 
which was delivered to plaintiffs with the bung-stave broken paid by the 
ourts - 

in, and the beer sour, and in an unmarketable condition. —_tand to prescrip.” 
tive an imme- 


ANSWER OF FIRST DEFENDANT.—That he was relieved by morial custom or 
to what is called 


law and the custom of the port when the consignees took the Law. mer- 
delivery of the beer without demur. nr pg 
dence as to the 


That no notice of the condition of the beer was given to custom of Ran- 
defendant until four days after plaintifis | had taken delivery itn Be enite 


of it, and it had been in the possession and at the risk of Brin aa aan 


laintiffs. ment, it eannot 
the plain be allowed to de- 


That it has been held by this Court in Regular Suit No. prive anarty ofa 
336 of 1860, Burot & Co. vs. Lackstrom, that the liability enjoys under the 
of the Master of a ship in, respect of the condition of the 
goods of his lading, ceases after the consignees or owners 
have accepted delivery of those goods. 
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Previminary rvLING.—The Court overruled the last 
plea, ‘inasmuch as although the case cited by defendant i is 
analogous in some respects to the present, the two cases 
are by no means identical. 

In Burot, vs. Lackstrom the agent of the consignee gave 
back the bill of lading to the Master with an unqualified re- 
ceipt in full endorsed thereon, and the Court ruled that 
when a party takes delivery of goods in a damaged condi- 
tion, such damaged condition being patent on ordinary in- 
spection, endorses on the bill of lading an unqualified re- 
ceipt for the said goods, and.delivers up to the master the 


bill of lading so endorsed, the responsibility of the master 
ceases. 


In the present case the plaintiffs retained the bill of la- 
ding in their own custody, and gave the defendant a qualifi- 
ed receipt, expressly noting that one of the casks had the 
bung-stave broken, under these circumstances the Court 
cannot hold that the responsibility of.the defendant ceased 
on the plaintiffs accepting delivery of the goods, as they did 
so not unconditionally, but under direct protest. 


The Court having disposed of this plea declared the fol- 
lowing issues. 


Issues or Fact.—1. What is the custom of the Port of 
Rangoon relative to notice to the Master of a vessel and 
survey of damaged goods. . 

2. What was the condition of the beer at the moment it 
was delivered to plaintiffs onthe 10th October, and what 


was its condition when notice was given to defendant on~ 
the 15th October. 


. Evivence.—Plaintiffs srodtiée, the following witnesses : 
1. Grenan, 
2. Wood, 
3. Neidhan Ghazee. 
Defendant produces : 
1. Barlas, 
2. Bulloch, 
All of these are examined. 


Junement.—The two witnesses for defendant. state, that 
it is the invariable custom. of Rangoon, where goods are 
landed in a damaged condition, to give immediate notice. to 


the master or his agent to come and examine them, and to 
hold a survey report thereon. 


This was not done in the present case, and it remains to 
‘be: considered how far plaintiffs are bound to follow. that 


custom, and whether their having departed from it deprives 
them of their right to bring this action. 
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Now considering that Rangoon has not yet been quite 
eight years a part of the British Territories, I do not 
think that any custom among the English merchants settled 
here, can be held to be so universally and notoriously pre- 
valent and established as to entitle it to the respect. which is 
paid by the Courts of England to prescriptive and im:nemv- 
rial custom, or to what is “called—the Law merchant, 


In a case of a latent ambiguity in a contract, the Court 
might : accept evidence as to the custom of Rangoon, to ex- 
plain what in itself was not clear, but in a simple case like 
this, where plaintiffs by law have an undoubted right to re- 
quire delivery of goods consigned to them in the like good 
order in which ‘they were shipped, or to recover compensa- 
tion for any injury the goods may have sustained on board 
the vessel, I cannot allow that they can be deprived of 
that right merely because they have neglected to comply 
with some local fashion,—for as stated above it cannot be 
held to have yet attained the dignity of a custom, in the le- 
gal sense of the word. 


The’ great question at issue then is, what was ‘the condi- 
‘tion of the beer at the time it was delivered, and has defen- 
dant sustained any substantial injury by the failure ot plain- 
tiffs to give him the earliest possible notice. 

From the evidence the Court is satisfied that the cask 
was stove in, a day or two at least before it was landed, 
and that the beer when delivered from the ship’s side was 
sour and unmarketable. Consequently, had immediate no- 
tice been given to defendant’s agents, defendant would have 
been in no better condition than he is now, and considering 
that notice was given to plaintiffs at the earliest possible mo- 
ment after his return, the Court considers the default trifling 
and immaterial, and in no way of sufficient importance to 
bar plaintiffs from their rights. 

The beer it has been proved would have been worth if 
good 70 Rs. and asit is now worthless, plaintiffs are entitled 
to the full amount claimed. 


Decree.—For plaintiffs 70 Rs. with costs. 
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Tue 3lst or Ocroser 1860. 


Plaintiff p ur- oh. aes 
chases at asate = T. P. Searxs, Esq. Judicial Deputy Commissioner. 


in execution of a . 

dence tal et 4. Regular Suit No. 324 of 1860. 

the right tile an 

interest of a. in . ¢1 H. M’s. Government and 
certain monies + 
deposited by A Abreu, vs. afterwards, 

B. & C. with de- 2 Stevens. ’ 


fendant as secu- a ne 
rity for their For Rs. 1846/9/8, money had to the use of plaintiff. 
honesty and ° : 
good aa sae ‘ y F — . 

i 0 em 
ean B&G. Date of institution the 12th July, 1860. 
Lethe ete es Mr. Campion for plaintiff. 
danvs service Mr. Curran for defendant on a power of attorney from 
and endorsed ‘ 
defendanvs re Mr. Potter, Post Master of Rangoon. 
ceipts for the a- re ‘ 
mount of their Ppainr.—Plaintiff sues for Rs. 1846/9/8, amount of 
security, to Aj; ? : : 


‘A. embezziesmonies deposited by A. V. Pereira with the Post Master, 


fe defendant : . : : * 
a latger sultant Rangoon, the right, title and interest of A. V. Pereira in, 


whan wa secu. 20d to which amount was attached and sold in execution of 
rity; defendant g Decree of this Court in Regular Suit No. 102 of 1860 and 
claims to hold eles 20U ab 
not only the se- purchased by plaintiff. 

curity of A. but : pee 

tie seers Answer.—That, of the amount claimed by plaintiff, 779 
overto A. toRs, was not deposited by Pereira at all, but by sundry other 


1 . 7 
mae ut A's, clerks in the Post Office as per list filed, and that therefore 


defalc a t10.2© plaintiff has no right to sue for that amount. at all. 


aa mas ev daat ‘That the balance Rs. 1067 /9/8 was deposited by Pereira 
slay’ whien as security for his honesty and good conduct in the discharge 
fakes pesodence of his duties as Head Clerk of the Post Office, and is forfeit- 
ment but that as ed, inasmuch as he has embezzled, or failed to account for, 
shewn to have More than the amount of his security. 


committed any : . “ 
embezzlement or Defendants, after time being given for the purpose, filed 


ther malfeas- : : : 
ance, and a Statement Ex. D. D., showing the amount of Pereira’s de- 


are no jon falcation to be Rs. 2133/12 and of Lodge, one of the other 


ger in defendants 


employ, defen- clerks, Rs. 23/12. 


dant has no lien 


won their sew Plaintiff disputes these amounts, and the Court declares 


defaications on i i 
dionileastons coe the following isues, 


and plaintiff hav- mats i i 
satpeinttiay, Issues or Fact.—1l. Is Pereira responsible to first de- 


A’s, right title fendant for the various items entered in Exhibit D. D. a- 
and interest in : 
these securities, NOUNtINg to Rs. 2133/12. 


which were it 2, Is Lodge responsible to first defendant for the amount 


tion before de- entered in Ex. D. C. viz. Rs. 23/12. 


fendant had even 


btained a di i 
Qeninst A.forthe /.ViDENcE.—Defendants produce one witness. 


ment 1. Mr. Potter, Post Master, Rangoon, who files Ex. D. 
fetenta"amount D- & letter from the Post Master General, Calcutta, to C. 


of'the securities M. Crisp, late Post Master of Rangoon, dated 3d May 1860, 
plaintiff, also the Cash Account Book, Abstract of Register of Let- 
ters received, and Register of receipts and disbursements of 


the Post Office. 
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Plaintiff prodnces 
1. A. V. Pereira. 
2. ©. M. Crisp. 

The Court after examining Mr. Potter upon Ex. D. B. 
item by item, and searching carefully through, and com- 
paring, the accounts of the Post Office from July 1858 to 
January 1860, finds that A. V. Pereira has either embezzled 
or failed to account for all the items entered in the statement 
Ex. D. B. except item No. 3—90 Rs., and No. 4—80 Rs, 
both of which the Court finds are included in item No. 5-- 
468 Rs. retrenched by the Post Master, deducting 170 Rs. 
the amount of these two items from 2133/12, leaves Rs. 
1963/12, for which Pereira has failed to account, and for 
which, therefore, first defendants havea lien upon all money 
deposited with them as security by the said A. V. Pereira. 
Defendants produce no evidence on the second issue. Plain- 
tiff’s evidence does not amount to any thing at all. 


This at once disposes of plaintiff’s claim for Rs. 1067/9/8, 
the amount deposited by Pereira himself. 

It remains to decide regarding the balance of the amount 
sued for by plaintiff, viz. 779 Rs. which as appears from the 
receipts filed by plaintiff, was not deposited with defend- 
ants by Pereira himself as security, but by sundry other 
clerks in the Post Office as security for themselves, and 
their right, title and interest therein was subsequently trans- 
ferred by endorsement to Pereira, whose rights plaintiff has 
succeeded to, by purchase in execution of decree against the 
said Pereira. 

Now although defendants have a set off against Pereira 
for more than the amount of these receipts, yet they have 
no lien upon them arising out of any claim against Pereira, 
any more than they have upon any other moveable proper- 
ty of Pereira. It follows, therefore, that plaintiff who pur- 
chased Pereira’s right, title and interest in this amount, in 
execution of a decree against Pereira passed before this 
suit was instituted, has a preferable claim upon the proceeds 
of sale of the said amount to defendants, whose right to re- 
cover a certain amount from Pereira, has only been inci- 
dentally declared now in this decree, which does not amount 
to a decree against Pereira himself. 

If defendants could have shown that the other clerks who 
deposited the several amounts as security for themselves had 
been guilty of embezzlement or other malfeasance, then 
they would have had the same lien upon the amounts sever- 
ally deposited by such clerks, as they are declared to have 
upon the amount deposited by Pereira himself, but this they 
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have failed to do. Plaintiff, therefore, is entitled to receive 
the 779 Rs. the amount deposited not. by Pereira, but by 
other clerks as security for themselves. 

The second defendant has only been included in the suit 
as one of the clerks who indorsed their securities to Pereira, 
the others cannot be found, having left the jurisdiction of 
the Court. He has not filed any answer, and allowed judg~ 


’ ment to go by default as far as he is concerned. 


One of the pat- 
ies to a contract 
aving discover- 
d that the other 
arty has been 
uilty of fraud 
© misrepresent- 
tion, may repu- 
liate the whole 
ransaction, at 
he time of dis- 
wvering the 
fraud; butif 
he elects to goon 
with the con- 
ract, he cannot 
afterwards claim 
to be relieved 
from it on the 
grounds of the 


fraud or misre- ° 


presentation of 
which, th ough 
cognizant, he had 
previously allow- 
ed to pass. 
Defendant ab- 

solutely refusing 
to go on With the 
performance of a 
sontract, upon 
the terms and 
conditions which 
under a previous 
decision in 
suit between the 
same parties he 
is bound to do, 
she Court re- 
scinds and an- 
auls the un 
expired portion 
f the contract 
nd decrees to 
Jaintiffs the full 
mount found 
ue to them by 
lefendant under 
he contract up 
o date. 


Decree.—For Plaintiff against first defendant only, 779. 
Rs. with costs on that amount, Plaintiff will pay defen= 
dant’s costs on 1067/9/8 the amount he has sued for, but: 
failed to recover. 





Tue 6rH Novemper 1860. 


T. P. Sparks, Esq. Judicial Deputy Commissioner. . 
Regular Suit No. 407 of 1860. 
Her Majesty’s Government, }vs.¢ Avietick Galstin. 


To rescind and cancel a contract and for balance’ of 
money acknowledged to the debit of the said contract ; suit 
laid at Rs. 40 913/14/9. 


Date of institution ¢ 8th October 1860. 


Mr. D. Macleod for plaintiff. 
Defendant appears in person. 


tered into a contract with Major Goodwyn, Chief Engineer 
under a written agreement filed with the plaint, whereby 
defendant agreed to supply to the department of Public 
Works in Rangoon 2400 tons of timber in two years from 
the date of the said agreement. 


That defendant delivered timber in part performance of 
the contract, until the 22nd March 1860, since which he 
«has not made any delivery. That defendant has received 
from Government in cash, and by transfer on account, to 
the Forest Department, for timber purchased by him Rs. 
68,200. 

That in a letter filed with the plaint defendant admits, that 
Rs. 40 3913/14/9 is still at his debit under this contract, 
after giving him credit for all timber delivered. 

That.in Regular | Suit No. 225 of 1860, between the same 
parties this Court recorded in its judgment “that the plain- 
tiff (present defendant) had obtained a large advance from 
the defendants (present plaintiffs) by a misrepresentation of 


facts, saying that he had 3100 tons of timber in stock, when 
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in reality he had nothing of the kind,” and that this, Cougt: 
further found and recorded that plaintif’s (present dea 
fendant’s) conduct “ was not free from the taint of fraud.?,:: 
That such misrepresentation having: been’ judicially esta- 
blished against defendant in the matter of this contract; ia! 
a suit between the same parties, was, and is, of itself suffi-- 
cient to vitiate this contract. AE ne ae 
That since the decision of the said former suit, ' plaintiffs’ 
have called upon defendant to go on with the contract, but de’ 
fendant has refused to proceed with the same, except upon“ 
terms and conditions, and with provisions, directly at vari-’ 
ance with, and opposed to, the jadgment of this Court in’ 
the aforesaid suit. he ee 
That attempts were made to-settle the difference between . 
the parties by arbitration, agreeably to one of the provisions’ 
in the original agreement, but this failed, owing to defendant. 
persisting in introducing things foreign to, and wide of, the, 
points actually requiring arbitration. bya oa 
That the attempt to settle the matter by arbitration. 
having failed, defendant. agreed in writing “to submit to. 
the decision of this Court on the whole of the points of the, 
contract, provided the Court shall appoint a jury to assist 
in trying the matters between Government. and himself,”., 
and to this plaintiffs also agreed. ba ge 
The plaintiffs therefore pray the Court to rescind the cons > 
tract entered into with defendant by: Major Godwyn for the . 
department of public works, on the 3d February 1859, and . 
to compel, defendant to pay Rs. 40,913/14/9, the a: 
mount admitted by him to be at his debit under the con-- 
tract. a en : es te A ahah! & 
Answer.—That defendant admits the contract, and de-! 
nies that he has ever committed-any breach of the same, or 
that it has been.inany way vitiated, and pleads, that he always., 
has been, and still is, ready and willing to carry out his part, 
thereof.  - ae a 
--'Fhat defendant has had, and still has, a large quantity of’ 
converted timber in his yard ready for delivery, which de-: 
fendant has on more than one occasion requested plaintiffs’ 
representatives to receive, but they have neglected to do 80, : 
thereby themselves committing a breach of the contract, . 
and entailing heavy loss on defendant, through the deteriora-., 
tion. of. the timber trom exposure to the weather and the | 
stoppage of his works. ere fe 
: That defendant admits that the amount of Rs. 40,913/ 
14/9 ig still due to plaintiffs, as balance of an advance on. 
T * P 
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the contract, but although so-styled this was not ia_reality: 
an advance, the greater portion of the so called. advance 
being for the value of sawn timber delivered to plaintiffs. 

-, That defendant denies that by a misrepresentation of 
facts he obtained a large advance from the plaintiffs, 
the greater part of the so called advance being paid 
on account of timber that had already been delivered, and 
the-system of making these advances by transfer to the Far- 
est Department amounting simply to this, that plaintiffs in. 
one department paid themselves in another department, for 
certain logs of timbey of which defendant was to take de-. 
livery, and which he. was to restore to them ina converted" 
form, receiving in thé enhanced price of the timber a pay-' 
ment for his labor; defendant made a rough calculation of 
the probable amount of rough timber bought by him at the 
Government sale, by far the greater portion of which was in: 
the hands of the Forest department and afloat in the river,: 
and he submitted a conjectural estimate to Captain Fitz-' 
gerald, plaintiffs could have measured the timber had-they. 
chosen, and defendant requested them to do so, it is now, far 
too late, ‘after ‘a lapse of more than 18 months, for plaintiffs’ 
to plead that they aré deceived. 

- That it was agreed between the parties that the contract: 
should be laid before the Court, simply for the purpose of 
obtaining a decision as to the rights and liabilities of edch: 
of the contracting parties, instead of this, plaintiffs have 
come before the Court with an application that the contract. 
may be rescinded, an application not at all warranted. by. 
the agreement, which, at the expense of his own rights, he. 
executed at their request. 


Issurs.—On these pleadings the Court declared the fol. 
lowing i issues. 


‘Issues or Fact.—1. Has the defendant by any of his 
acts, or by his neglect, made the contract null and void and 
of no further effect. 

2. Have the plaintiffs by any of their acts, or by their neg-: 
lect, caused the defendant to break the contract, or justifi- 
ed his refusing to go on with the performance of it. 7 

Issuz or Law.—Whether the facts declared to be estab~ 
lished in the judgment of this Court in the case of Galatin. 
vs. Government, Regular Suit No. 225 of 1860, are suffici-: 
ent to shew that by the acts or neglect of the defendant the: 
contract has become null and void, and plaintiffs entitled 
declare it at an end. 


Jury.—At the request of the parties the Court ‘incerta 
a-jury. composed of three European morcnaas: of. Rangoon 
for the trial of the issues. 
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- Evivence.—The parties produced the following witnesses. 
For plaintiffs. . 
: - 4, Avetich Galstin, (defendant.) 
2.. Lieut. Salusbury Trevor. 
3. Henry Leeds. 
4. Captain Edward Leeds. 
: 5.. William O'Hara. 
For defendant, 
. Captain Charles Newmarch. 
. Captain Frederick Smith. 
Joseph Reberio. 
. Robert Reberiv. 
. Johannes Simon. 
. Edward Fowle. 
. Nga Pay. 
All of the above are examined. 
The parties also file a very large Byinvere of exhibits on 
each side. 


VHP wD— 


Summinc up sy THe Jupce anp Cuarce To THe JURY. 


On the 3rd plea of the answer, defendant admits the amount 
at his debit, as stated by plaintiffs to be Rs. 40,913/14/9, 
but pleads that this was not in reality an advance, the 
greater portion of the so called advances being for value of 
sawn timber delivered to plaintiffs. This as it stands is 
nonsense, for the Rs. 40,913/14/9, is the balance remain- 
ing due by defendant after crediting him with every log of 
sawn timber delivered to plaintiffs. But from the nature of 
the fourth plea, and some of defendant’s statements, the 
Court gathers defendant’s meaning to be, that for all the 
advances he had received in cash, he had delivered timber, 
and that the amount transferred to the Forest department 
ought not to be considered an advance. This though more 
intelligible, is not one whit more true than the bare state- 
ment as it stands in the plea, for it is clearly stipulated in 
the original agreement that “the said advance herein before 
mentioned,” that is to say, the entire advance to defendant 
under the contract, is not to be of any actual cash, but mere- 
ly book transfer in the Treasury to credit of the - Forest de- 
partment.” 


With regard to that part of the ath plea.of the answer on 
which defendant denies that he was guilty of any misrepre- 
sentation, or that plaintiffs were deceived by him’ as to: the 
‘quantity of rough timber he had in stock and made over to 
them as security, the question has been definitely settled 
and decided against defendant in Regular Suit No. 225 of 
‘1860, after the question had been declared by the Court an 
issue in that suit, which was between the same parties, and 
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‘aftét every opportunity had:been afforded défendant of ptov- 
ing his’ statement, which he neglected and refused to do; 


On the 5th plea, ‘there is nothing in this suit repugnant to 
the agreement between the parties, submitting ‘it to the de- 


cision of this Court. The agreement itself sets forth that the 


parties agree to submit to the decision of the Court on the 
whole points of the contract, and defendant admits that.the 
agreement was, that the contract should ‘be laid before ‘the 


Court for the purpose of obtaining a decision as to the rights’ 


and liabilities of the contracting parties. There can be no 
question that in alleging that defendant has broken the eon- 
tract and refused to go on with it, and in applying theretore 
to have it cancelled, and for the recovery of the balanee 
due by defendant, plaintiffs are not overstepping the limits 
of the agreement, but are only submitting their own alleged 
:tighta, and the defendant’s alleged liabilities to the decision 
of the Court. 

-Having thus cleared the pleadings of pleas that are wholly 
and manifestly untenable and unsound, there only remain 
‘the following points to go to trial upon, which the Court. said 
accordingly declared as issues. 

' (Here the Judge reads the issues of fact and law as al 
ready recorded. ) 

' ‘According to law and custom, the determination of the 
-issues of fact rests with the jury, of the issues of law, with 
the judge. 

I will proceed therefore to deliver the ruling of the Court 

.on the issue of law. 
- Ruwine on tHe Issue or Law.—The Court has in the 
former suit No. 225, decided that the defendant obtained 
the large advance he received from plaintiffs by misrepre- 
-sentation as to the quantity and value ofthe rough timber 
he had in stock, upon the security of which the advance was 
made. Had plaintiffs as soon as, or within a reasonable 
time, after they discovered that they had been deceived, 
declared that they considered the contract as vitiated, and 
rendered null and void, by this misrepresentation on the 
part of defendant and called upon him to refund the ad- 
vance so obtained from.them they might have been aici 
in doing so. 


But it is a rule of law very clealy laid down in Broom’s 
legal maxims, (2 Ed. p. 582) that “ when a party to.a conr 
tract which might be impugned on the ground of frand, 
knowing of the fraud, nevertheless elects. to treat ‘the tran; 
saction as a contract, he thereby loses his right of rescinding 
t. - If for instance, a party be induced to purchase an arti+ 
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cle by fraudulent misrepresentations of the: seller respecting. 
it, and after discovering the fraud, continues to deal with the 
article as his own, he cannot recover back the money paid 
from the seller, nor does there seem any authority for saying 
that a party must in such a case, know all the incidents of 
a fraud before he deprives himself of the right of rescinding, 
the proper and safe course is to repudiate the whole tran- 
saction-at the time of discovering the fraud.”” Campbell 
vs. Fleming. 1 Ad. and C. 40. 

Now though it does not appear at what precise time plain- 
' tiffs found out the inadequacy of the value of the rough tim- 
ber in their possession ; they must have known of it prior 
to the institution ot the former suit, yet in that suit they 
never pleaded that the contract was rendered null and void 
by defendant’s misrepresentation, nor did they refuse to 
continue it, objecting only, as a matter of account inciden- 
tal to the contract to a charge made by the present defend- 
ant, not at all to the essence of the contract itself. 


lt is clear, therefore, that up to the decision of the former 
suit, the contract was not invalidated by the misrepresenta- 
tion of defendant, in as much as it had not been repudiated 
by plaintiffs, though they were fully cognizant of the mis- 
representation of the defendant, it is too late now to say 
that by that misrepresentation the contract was ipso facto 
vitiated, and rendered from that time absolutely null and 
void. 

This disposes of the.issue of law. 


Now, Gentleman of the jury, it remains for you to dis- 
pose of the issues of fact. 


I would observe that by the words “acts or neglect’’ 
used in these issues, is intended the doing of that which 
the ‘party ought not to have done, or, the not doing. of 
that. which he is legally bound to do, under the spirit and 
terms of the contract, and under the judgment of this Court 
in the former suit. 

It will be more convenient to take the second issue first. 


’. Defendant has made many charges against plaintiffs 
throughout the voluminous correspondence which they en- 
teréd into between the decision of the last suit and the in- 
stitution of this, and which 1 read to you-as part of the ex- 
hibits filed by plaintiffs, but I think you cannot fail to have 
remarked that, whereas the plaintiffs very naturally and 
properly insisted steadily and tenaciously on one point, viz: 
that the contract should continue on the basis-settled by the 
former decision of this Court, defendant as persistently en- 
deavoured.to ignore and set aside that decision; as altogeth- 
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er irrelevant to the. question, and of no maaner of impdr- 
tance. And in lieu of resuming operations ander: his con- 
‘tract, in obedience to, and conformity with, the principles 
enunciated in that decision, he made a number of ather :pra- 
posals to plaintiffs, which, bearing in mind the judgment of 
this Court already given, I cannot characterize as otherwise 
than extravagant and absurd. Of course the plaintiffs re- 
fused to accept any of these proposals, and maintained thei 
stand upon the firm basis of the judgment passed in. the 
former case. : 


Now, gentlemen, it is for you to consider whether throngh- 
out this correspondence, plaintiffs have insisted on defen- 
dant’s doing anything, which after the judgment of this Gourt 
in the former suit, defendant was not legally bound to-do, 
or whether they have neglected todo any thing which they 
were bound to do, under the contract. ; vie 

Beyond the claim made by defendant to be paid for sawn 
timber delivered, in a manner which this Court has already 
‘decided he has no right whatever to demand, and various 
loose and general allegations scattered throughout the.corr 
respondence, of losses and wrongs sustained by defendant 
at the hands of plaintiffs, the only specific allegation of any 
actual breach of the terms of the contract on the part of 
the plaintiffs that I can find, any where put forward, at-all 
distinctly, by defendant, is in the 2nd plea of the answer. © 

(The judge here reads the 2d plea of the answer.) 

This even is not very precise or explicit, but it may be 
taken to amount to an assertion that defendant has.at vari- 
ous times tendered to plaintiffs certain quantities of sawn 
timber, in part fulfilment of his contract, and that plaintiffs 
have refused to accept delivery of the same. i: 

You must observe that the defendant mixes up, and en- 
deavours to confuse,. the acceptance of his timber by the 
plaintiffs, with the removal of it, but the two acts are per- 


fectly distinct. By the terms of the agreement plaintiffs 


were bound to accept delivery of all timber of the quality and 
description specified in the centract, immediately on receiv- 
ing notice from defendant that he was ready to deliver it, 
but there is nothing in the agreement binding them to re- 
move it from defendant’s yard. The yard was pledged to 
plaintiffs as security for the due performance of the contract, 
and therefore plaintiffs certainly had aright to keep their 
timber there after it was converted, if they pleased. ae 
Defendant has also stated that from the non-removal of, the. 
timber it was left exposed to the weather, suffered. deteriora+ 
tion and,—to use his own words,—‘“ went to ruination.” 
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Now after plaintiffs-had once accepted delivery of the tim-. 
ber, whether they removed it, or not, could be of no man- 
ner of consequence to defendant, as far as any result to the 
timber was concerned, in as much as it was then at plain- 
tiffs’ risk and all deterioration it might suffer aabecquently 
to delivery would be their loss only. 


Now with regard to the assertion of defendant that plain- 
tiffs have refused to accept timber from him, he has endea- 
’ voured to make out his case by stating that the contract, as. 
originally entered into by Major Goodwyn, was without the 
sanction and contrary to the wishes of Government, that Go- 
vernment have never required, or had any use for such timber 
as that described in the agreement, and that the different 
officers of the department of public works have not applied: 
to defendant for timber. But all this is foreign to the issues ; 
—whether Major Goodwyn acted rightly or wrongly in mak- 
ing this contract, is a matter between that Officer and Go- 
vernment with which defendant has no concern. However 
plaintiffs may have disliked the contract, defendant does not 
allege that they ever repudiated it, nor, throughout all the 
voluminous correspondence filed, or the evidence of the wit- 
nesses, is there any thing to shew that they ever attempted 
to do so. 

‘In like manner whether plaintiffs really wanted the timber, 
or whether they could have made any use of it if they had 
had it, matters nothing in the present suit. It would have 
been a point of importance had plaintiffs been suing for 
damages for losses sustained through defendant’s breach of 
the contract, but that is not the gist of the present action, 
which is simply to be relieved from the agreement, and to 
recover money actually paid to defendant, for which defen- 
dant has failed to render an equivalent. Nor were the Of- 
ffcers of the Public Works Department bound under the con- 
tract to apply to defendant for any timber at all, nor were 
they debarred by it from purchasing as much timber as they 
pleased elsewhere. 

With regard to the various allegations scattered through 
the correspondence, and repeated by defendant in his ad- 
dress to you, that plaintiffs refused to take the large sized 
timber which defendant was ready and willing to deliver, 
and insisted upon his delivering small sized timber only, it 
does not appear that defendant ever once objected to deliver 
this small sized timber. In order to make this into a grie- 
vance, he must shew that he refused to deliver more than 
the fair proportion of small sized timber, and tendered to 
plaintiffs the fair proportien of large s sized timber, and ‘that 
plaintiffs refused to accept it. ~ 
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_ In order to establish defendant’s complaint that plaintiffs 
have refused to accept delivery of timber, it is necessary for 
him to prove distinctly that he has given formal notice to 
the plaintiffs that he had sawn timber, of the description 
specified in the contract, ready for delivery ;—that there ac-. 
tually was such timber ready for delivery ;—and that the 
plaintiffs refused. to accept it. 


It is for you, gentlemen of the jury, to say whether de- 
fendant has succeeded in proving this by the evidence which 
he has adduced, 


If you find in the affirmative on this point, you must also 
find whether it amounts to such a breach of the contract as 
justifies the defendant in refusing to go on with the perfor- 
mance of it. 

We now come back to the first issue, viz :— 


Whether the defendant has by any of his acts or by his 
neglect made the contract null and void and of no further 
effect. 


I would here observe that the judgment of this Court in 
the former suit declared that the defendant had not, as he. 
was bound to have done, delivered to the plaintiffs a suffi- 
cient stock of rough timber to cover the advances he had 
received. After this decision it was quite unnecessary for 
plaintiffs to take any further notice of that point, which was 
then finally established and set at rest, defendant has how- 
ever in his letter to Captain Leeds of the 30th July 1860, 
(plaintiffs’ Exhibit No. 22) thought fit to say, that that deci- 
sion was “entirely without any evidence before the Court, the 
‘‘ case being decided on mere supposition and probability.” 

It is true that the case was decided without any evidence 
being before the Court, vut the reason of this was that when 
this point was declared an issue and the opportunity express- 
ly afforded defendant to adduce evidence upon it, he refused 
to call a single witness, or to file a single. document in sup- 
port of his case. The decision accordingly was based, not 
on supposition or probability, but on a well established rule’ 
of law, that where a party neglects or refuses to prove a 
point material to his case, after that point has been declared. 
in issue, and the burden of proof resting with him, (as in 
the present instance the Court ruled it did), it is to be pre- 
sumed that he cannot prove it, and that consequently his al- 
legations on that point are false. SH 


The perfect correctness and sound justice of. thig rule iv 
completely demonstrated in the present case. The plain 
tiffs instead of resting as they might have done, and strictly. 
speaking ought to have done, upon the former judgment of 
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the Court, have zone info the point in their evidetice, and 
the Court did not interfere to prevent their doing so, in or- 
der to allow the defendant if possible, an opportunity of 
clearing that ‘spotless jewel his reputation,” from the stain 
which he has so indignantly protested has been cast upon 
it by this Court in the previous suit, on insufficient grounds. 
The result has been that it is most clearly established, from 
the defendant’s own admissions in the witness box, and from 
the testimony of other witnesses, that the defendant never 
has delivered to plaintiffs nearly sufficient timber to cover 
the advances he has received, and that his assertion to Major 
Goodwyn in his letter of the 6th April 1859 (plaintiffs’ ex- 
hibit B.) that he had 3100 tons of rough timber in stock, or 
thereabouts, upon the faith of which assertion, Major Good- 
wyn advanced plaintiffs no less a sum than 68,000 Rs., was 
not only a misrepresentation as declared in the former judg- 
ment, but more, it was a misrepresentation which, if the de- 
fendant did not certainly and positively know to be false, he 
had very strong reasons not merely to doubt whether it was 
‘true, but to believe that it was notso. ‘The rough measure- 
ment which defendant states was made, was taken on only 
a portion of his stock, it no where appears how large, or how 
‘small a portion, and was conducted on a false principle, so 
as to shew a very much greater cubic content of each log so 
measured, than the true tonnage of such log, and this the 
defendant, an old timber dealer, must have very well known. 


You have then to consider, gentlemen of the jury, whether 
throughout the long correspondence so often referred to, the 
defendant has finally and positively refused to do that which 
he is legally bound to do, under the contract as interpreted 
by this Court in its former judgment, although repeatedly 
called upon and urged by plaintiffs to do so, in which case 
the Court will declare the contract broken, relieve plaintiffs 
from all further liabilities under it, and award them payment 
of the amount due by defendant,—or whether there are rea- 
sonable grounds for believing that the defendant is carrying 
on, or has any intention of carrying on, the performance of 
‘the contract, bond fide, up to the period of its natural termin- 
ation, viz. the 3d of Febrnary 1861. 


You will observe that the decision here rests upon differ- 
ent grounds from those upon which the ruling of the Court 
on the issue of law was founded. There, the question was, 
whether the contract was by defendant’s misrepresentation 
rendered from that time absolutely nulland void. Had the 
Court ruled in the affirmative there would have been at once 
an end of this case; for the contract having once been ren- 
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dered absolutely null and void, throagh defendant’s fault, 
nothing that defendant could have done afterwards could 
have revived it. Here, the question you have to decide is, 
whether after this Court had declared that defendant was 
bound to make up the stock of rough timber in plaintiffs’ 
hands until the value thereof covered the amount of his ad- 
vances yet unliquidated, defendant has refused to do so, and 
has also refused to continue to carry on his contract unless 
plaintiffs make to him further payments, which this Court 
has already declared they are not bound to make. 

Had the plaiutiff consented to make up his stock of rough 
timber to the proper value, or to continue to deliver sawn 
timber without further payment until he had reduced the 
amount at his debit to the value of the rough timber remain- 
‘ing in stock as security, the contract could not now be pro- 
nounced at an end, nothwithstanding defendant’s original 
misrepresentation, but if you are of opinion, that the defen- 
dant has finally and positively refused to adopt either of these 
two courses, then he must be considered to have broken the 
contract by a fresh act, since the decision of the last suit, 
and the plaintiffs will be entitled to the relief they pray for. 

These being the particular points you have to consider, 
gentlemen of the jury, divested of the extraneous matter in 
which they have been carefully and dexterously involved, I 
will now as briefly as possible sum up the evidence upon . 
the record. 

(Here the judge briefly sums up the evidence, calling.the 
attention of the jury to such particular parts of it as bear 
directly upon the points they have had distinctly laid down 
for their decision.) 

If only remains for me, gentlemen, to caution you not to 
allow yourselves to be influenced by the defendant's appeal to 
your feelings of compassion for the losses he has sustained 
through this contract, or by his estimate of the gain which 
he alleges the plaintiffs have derived from it. 


In order to shew this latter point, he has most unfairly 
mixed up the proceeds received by Government in the For- 
est department from the sale of timber, which he says he 
purchased at a very high price to perform this contract, with 
the profit and loss account of Government in the depart- 
ment of Public Works under this contract. I need hardly 
say that the two are perfectly distinct, and that under this 
contract the department of Public Works is up to this date, 
as admitted by defendant himself on the wrong side of the 
account to the amount of Rs. 40,913/14/9. But even 
were it true that the plaintiffs had derived large profits, and 
the defendant sustained heavy losses, through this contract, 
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that isa matter with which gentlemen, neither you as a 
jury, nor [asa judge, have any coneern. The defendant en- 
tered into the contract with his eyes open, no force or mis- 
representation was used on the part of plaintiffs to conapel 
or induce hima to do so, and if he has purchased timber at a 
price too high to enable him to sell it again under his con- 
tract except at a loss, that is but one of the incidental risks 
of a contract, from which neither a Court of Law, nor even 
a Court of equity, can or will afford relief. 


And now gentlemen of the jury 1 dismiss you to eonsider 
sour verdict. 


VERDICT. 


The majority of the jury deliver the following verdict. 
On the Ist issue.—That the defendant by a specific act as 
well as by his written refusal to go on with the contract, ex- 
cept on conditions he was not entitled to claim, has made 
the contract null and void, and of no further effect. On the 
2nd issue,—That the plaintiffs have not by any of their acts 
or by their negleet, caused the defendant to break the con- 
tract, or justified his refusing to go on with it. 

The third juryman Mr. Chrestien is of opinion “that nei- 
ther parties have strictly adhered to the terms of the con- 
traet.” 

The Court aecepts the verdict of the majority of the jury, 
in the correctness of which it fully concurs, and decrees ac- 
cordingly. 

Decuee.—The eontract between the parties executed on 
the 3rd February 1859 is hereby from this date rescinded, 
and declared to be atan end. Defendant to pay plaintiffs 
the amount still due by him under the contract viz. Rs, 
A0,913/14/9 with costs of this suit. 

Decree to bear interest at 12 per cent, 
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